N O—-sr—FN

115

BB HER. BRI SRE TR
BEED SN E

2012 £ 3 B
B

EUICH T2 HBMEEABRBN - IBESTROTFHRIZR

sl OEBEZ 1

[FBEHIFOMER| & LTD (&) & (17H)

[ ZFEEERARE | - [#ERET SR8 | XAGROEADL 5—
............................................................... *E *ﬂi% 25

CCCTB (LR 5 2011 £ 3 AMMNEZESREDHE L RE

—ALP DBISEIP AT+ —I 2 T7DEM
............................................................... k%?, gﬁk 43

Some Theoretical Problems Concerning the Sentencing under

the Lay-Judge System in Japan

............................................................... E.U: gﬁ% 87
EEZRZHOEHAIMADRFICDONT
............................................................... illl g% 97
KEOZRBITERE X2 HGIORRA

— Newton B4R EDEE—
............................................................... **qg_&h% 133
EU ARE TS £ EDEARBR
............................................................... H%/% I\'g_l/I 161

WMEEICHBBREFRENRE (16)— 7 X )7 (4)
............................................................... %7}< B4 197
BEEERELE D < DEEDRADEH _ .

—EHEEBEICRIBERHOBEEEEABDEBREFLELT

............................................................... rk BEHE 219
%m%:gﬁ;%m%@ O A ¢ TP TRTTTS: 275
IINIRHE — BISHRIE « RFZTERE -vovvvverrrrrreerrmeeenieenenanna, 283
IR FEISREIE « FFZTZEAE -ovovovverrrremrerseeniieeneneaenns 287

%%%% Wi A— - vy —FIREEES


















B BT AR






H X

OB

EU 2B 2 il ik ABLERBL AN — 2485 RO T i) % 5

........................................................................... F R 1
[FBEHBOMR] & LTo (HEE) & (rs)
[ FEIRER B - [HEse T 588 XA OBl 5
........................................................................... j(Eﬂ]% 25
CCCTBIZBI9 % 20114F 3 HIN G H SR B OME & RS
——ALP DHFIZFENR T + — I 2T DARE—
........................................................................... j(ﬁ%}\ 43

Some Theoretical Problems Concerning the Sentencing under the Lay-Judge
System in Japan

........................................................................... mh%% 8’7
T8 LK OB AL O BRFHUZ D W T
........................................................................... J:[J-l % 97
K D fir RT3 % K 2 FI B O J B
— Newton FH{FH k1% O FEiH—
........................................................................ ANEET 133
EU AR A& & Eo# AR
........................................................................... BEEMIT 161
FHHBEICB T 2 RRHEEDZE(16)—T7 2 ) 1 (4)—
........................................................................... MikEE 197

A RIET O < 5 FE ORI OF M
—fE I L2 AR B HURE X DOTFAE L MG OB Z b & LT—

........................................................................... %Ii](ﬁﬁ_{ 219
%m%:%m‘%m@ﬁ . ﬁﬂi%%;’fﬁ ......................................................... 275
JINIB I~ ZUFZMEIRE « TIFGEIERG wevvvrvrrrrermrrmnrmn e 283

Ei&%‘%%ﬁ%ﬂ%@ . ﬁﬁ%%;’fﬁ ......................................................... 287






EU 2%} 3 @ O i N BB
N— Z RO PN E 5

5 b B -

1. ZLoiz
2. EUICBIBEABON—F=¥— 3 VICAF -8 &
(1) 20 AL H O TES)
(2) 21 HALIZ A > TORY A
3. 201L3¥R A ROME RO HIW
(1) fRIFEAEDONE
(2) Meat
4. CCCTBRAZEDIE
(1) FEFEHH
(2) FBLN—ZFEEOFHEH
(3) PGS
5. #b DI\ FBRE BTN J 2§

1. @EU®IC

201143 H 16 H. EUDWINZ B &1, 3PS AR 2 A7 L B o 46 h [
(member State) THERERZIT) 7V —7HEANIH L, LB AE:ABLE
Bix—Z (Common Consolidated Corporate Tax Base) sl hzIZ & 0 B~
—AxRHEL. TOMBEL SN YTV — T ENOEEF % 5718 - &
KGELEDIERENPSL DL T+ — I 2T K ) A 2N — N JE R R E 25
Bl C. RMBICHEOBRABSRZ B LWBAEZ AT 2L 0w, HILVWEA
BB X2 BIRGTRDL L ENE L THEUHESE (LU, [CCCTBE
AR PRV BAEL.

EUNTIE, HEHEOMN O 7201213 & E O3 ABLO TS LE L OF8%

FEHa— - YVy—F)Il11%5 (2012 : 3) 1



e (710

DT, 1960 80 S BRITH T2 o Ty HIEOTH O GEVE OGS 23R A A
SNTELDY, AR L B2 ) KEOMBEHICKE BB RITT
EDSa vy ARED Z EDHERMEELR RN D > 720

L2 L—H Tk, BINOZEESZIEUREOIRICE D 2w, HATO
Ll FEREMAEED CTEBEZBZ 20 RE2IEK L0 T, ZORFELE
TORIEBH OB X 2B —EHBO) A7 BEE o720 F72, H
a2z 7270 = \Vili COBFMTTH 5 KERLKDE LR & 0% ERHE A
EDIIRT, N HE O ARG 2 1S L2 T e o vk vy
JMES CHT T2 EUZEBAEOAFSHHEREND L) k> TELY,
oL HEULEEREOBERS 2SN 20758 L LT21HRICAD
RIER RRE DU F - 72 D25, CCCTBIRAEMMTH 5,

AR TlE. ACCCTBIRBEVIRESIN LIV 2 A MBIT 2 L L b I,
ZOWNHEZME L CZORBEFER IS L. BHARBH o2l 43 F RIS
WNEBTvFTF—EELTDT7 4 — 3 2585 TTROFFO ML OF M B
WETAHILEHNETEHDOTH S,

D ARAEoAEE. FONRESHES © COM (2011) 121/4 (BT [CCCTB #i5# ]
LIET) ICXBDDTHY ., AR TONBFHMAIAHBEFTOZERICL2MRER—RLL
TWwh,

2) B HMIZ 1962 4E D Neumark Report % 1970 4E® Van den Tempel Report T %, i
ZFHHICBVTE, BFOW FA Y BHOBEEBRTN (WbwairRahiNevwbh
5HDT, BR5350%. M5 15~25%) (X2 HE—-FEABL (BRFERETOZHEBNR
i L) PRESNTEY, BEEIMFAOR—RE LTHHRR TR 2R+ 7 >~ 57k
MBI ZHERT 25D TH o720 WINBECEHEOXFEZ T Lidhdh o7,
Z OREMEITDOWTIE, ADOLFO J. MARTIN JIMENEZ, TOWARDS CORPORATE TAX
HARMONIZATION INTHE EUROPEAN COMMUNITY : AN INSTITUTIONAL AND
PROCEDURAL ANALYSIS (1999) % i,

3) ZoH%IETS oL LT, Lukasz Adamczyk, " The sources of EC Law relevant for
Direct Taxation”, (Introduction to European Tax Law : Direct Taxation, Michael Lang etc. ed.
2008) P.28

2



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

2. BUICBUBEABON—FEZE— 3 IlMmIFENE

(1) 20 AL H % B)

Neumark & Van den Temple O 23 BARI R BOR L RICE S e o 7214
MO TECHTOEABEA IZINT 72885 R £ THE L 72075, 1975480 [#:
ABER O BEARFGBOTANCE T 2 5%E] Thb, ZOWMFRITEABUIH
LB (BRI AICIE45 ~ 55 % DB, B4 2o Tidsea i bl
YRR E D 25 % DIFRAB T N E A ZIRET LD TH o 72205 %4
THEOFEABHIFRA OER LB — 2O LICIAETH D & D
HIZE D, BRIERSIC X D HikI iz,

Z DBABENR— 2 OFFNZ [T 72BEHE & AL, EU L~V TG
DOEMTZBEABHIOFM A2 S A O ERBUARN &AM EBHFIZ> 7 F L
Twoltabhsb?,

Z09 L, EAOZHBBRHOVLEVEOBLAA S G Z N B O
)Y —F 2 T, REERIT- 7200719924 3 HIZAFK E 7z Ruding 5 TH
59, AEIE, RBEREFOEE & LT EMFTEICTT 2B R, EiR
BLORETFE, BB ABEROKE, BB —2DE#, FRBLOKEZIY
FF7z0 AT ENIG]E QR THEEE 2 B2 2 & E 03 2Bk o
AHE R SRR AE T A R ENBISH oG L KT 5 2 L oA
WREME, FEHEAREC UABEEREZRO WA Y a7 - 3 YOS
ARG, ERR EARBLORAE, S ERRBLOBUETER O R A% &%
PREINTVE, TNHOHHICHEDE, Ruding HiFIZLLT @ 42 05 21T

4)  Jan E. Brinkmann & Andreas O. Riecker, European Company Taxation : The Ruding
Committee Reports Gives Harmonization Efforts a New Impetus, 27 INT’LLAW. 1061, 1063
(1993).

5)  Report of the Committee of Independent Experts on Company Taxation (1992)  ¥FaR&
LT, A#5AZ5E [Rudmg 4D ECAEBLIC B % #lam & B (1)~3)] ([Biks@E1E]
19924E8H, 9A, 10A%)



e (710

O—(‘I\éo

EUMBEOREEREANIOW T, F&H2 5 BAHIISHAD N 2 BB 125
¥ 5 R BB O BE 1L

BLAALATEH N B 2 SIS Y 23 2 R85 I B O P (Sekr)s
EWRGR R W B AP S I N )

FA - B A YNV T 4 55 ORPI OB A &3 GANBEE O IR K OSEHI IR
A

PhERGH) DERERF AN DIEK - (R ISR IRATRE Dy SR D 728D D Ffie & D
e 5E)

FROREIR. FOBREMOBEERICHET 5184 R MBS~ OB INEEA
XD BEARET 225 IR EOM 4 OEERH R L Led s,
B2 AHE OV TO_ERBHREZ HN L T200TH D, HBNR—2
RABEBHRIIERT D DD TIE RV,

(2) 21 HALICA > TORY HIA
1) CCCTBAD Y AR D HFE

2001 4FICE D . BRINZE B R IZMN O EANSH§ 5 @O RPN — 2 28 A
THIERWRICTAEMDO AT — 2O Z BB L7 THESSHLE LT
Bt SN T D42 TH 5,

PRBLA — 2 0 Bl Y A

EU i A Bl

Ja [ ERBE

et Ak ABERBE N — 2 (CCCTB)

BN — 2 OB AN, BEABLORBIN — 2 & E D 5 K5 D E N 2

4



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

BEILL T, $XRTOEUDEANICH L TH-OFEABGEBRAN—Z2 2 HET S D
DTHb, TNHPEASNZHL, TRTOEURZ AR E THHEAITE ST
BHBNRHEL 25D TH- 70 B0, FNEESIZILER AR AN — 2
D 1B & LB T 225, Mo X 9 B iE IR L gue
L7

2FHOEUEABLL, AR Z EUICL 2 b DIZHEAT 5 L) i d UK
L7 TH D, COMBOTTIIEU 2L THHENI L. 0Bl
N— R EPRIZIETE, EULRVTORRBEE B ThN L, B, BIL
L 72 B BEE 255 B) L 72 E AN D 7 + — 3 2 T It TR S5
Trlhdb, CZOMBIIEEMOSH CEAICHKEORBIEZEY) L L
%% 720, WREDR S 2 AN 2 o 72 L HIBF S L, 2 OH%OFEM
BREHNCIRES ah oz vbhTwa 9,

JEAE D EFEBORE A BIAAL DAL S B ARl O Bidk 2 A L2 ) A& HiTdi
HET 23D THE Y Thbb, BA— AR TEERLEOX 2L 7
V=T DHEFER— 2 THSAE OB > THEST, ZORNO 7 + —
12715 T FRARLEOHET 2K ENCE 5 S, &EICEhEh
OKE OB Z B L CHBs b b, ZOBBIZ OV TIIME % E &
N2b D0, 20034EDOHE Y 2 RBICHEMRRF T sh7zTEenoT
Wb,

CORER, BINEE A TOMETIE. 2004 ELIFECCCTBICEH ShL Lk
ol
2) CCCTB O#A A

2004 FIZRRINE H 23 1&. CCCTBAEE S V—T &% LTz BTV — Tk,

6) HiIEIE3 P29

7)) ZOFEIE Marcolm Gammie/Sven Olof Lodin iZ & % “Home State Taxation” (2001) 2
ID|ESNZZDHDOTH 5,

8)  “An Internal Market without company tax obstacles : achievements, ongoing initiatives
and remaining challenges.” Com (2003) 726



e (710

WM T HSB0ERE 2 H O CEMREOBEMEIMEE L 2250 TH D,
HARIETAARREROREDLSML T b, BB, BIEETSITE
CCCTBIZRMT ARY Y a v 2K WL TV ARELBMLTWwa Y,

Z D%, CCCTBIIXT 2 BatamasBishiv ¢, BAMZH 213 2008 4E12F D
CCCTB OMGIER, "R, TANT ¥ FH ) ARV G e i 2 £ TIIhIrg
BEDWRERITo 20 YO HOBIRIE OB T SR TWBE Y, 1
CCCTBIZ L W HEOBNAEDLNTLE)DOTIZEDBRETH Y., FH I
7a—NICHERE LT MBS 2@ EOWHII O R A5 DTk w
NEDOWETH D, MBS ICEL Tid. 214 A - TEU & U OECD #lBE
REEOWY MADPERIL L2 00, WEROMGIIBIHAIEL D S, HEAB
HOBRME EBERZBRORMOTTIZY 7 P LTV E WA EREH L, Thb
DBLDOIIEIZIZ, CCCTBIREUICBIT LBl a D5 14 Th ) #k
EORBEMESLEDNTLE ) TENDIEREDEH 72 vwbhlTnd, £0
%, 20094F 10 HO T ANVT v FEREFIZL D U ARV FEr8tdE S hC
CCCTBEEM A DM I HEA, 4 2008 4E 12 F & XL T 72 CCCTB R4 %
F2011AE3 HICK IR ARSIND I L &l o7z,

3. 2011.3ERENEER VB

(1) fREFHAEDOHNE
CCCTBHRARICIIEHZOHMEME % T L /23 * € (Explanatory
Memorandum) 23t SNTWBDT, ZONEY T AT WY,

9) ZORRTCCCTBIZ DRELIZITo TWzdid, EEDH TAVT Y F, F
I, TALZT7, AUNFT, INVFD5HETH 72,

10) H.T.P.M. van den Hurk, “The Common Consolidated Corporate Tax Base : A Desirable
Alternative Corporate Income Tax?” (Bulletin for International Taxation, April/May2011)
P.261 ZBRESCOIRITOVTIE, FLEZR [HLBOMEEABGIRBINR— 2 ] #BIWF
7£2012.3 p352 - 369 % £,

11) CCCTB#t## P4

6



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

1) REOWBEF

CCCTBIEH—THIC BT 2 ELZHET2ERZ, DT ) OTHRET
LT EEHMELTWS,

FTH-ICHHA SN TV 0%, BRI 2EEDORME L v
HThb, Tbb, LBORBN—ANFEL L VBIRO T T, @B
ROHRBOBEEMIT L LD TET, (HHEETHEEOBBICE D X H
H M2 L)) BT EOABEL IV TIA TV AIA M EE Y R
ZEA-STLE) 2DIC, EUIRKHT 2HEZIET L2 ERICR-> TS, £
i, 2010 FICRINE B &3 (Europe2020) THEM S L7 BB CHBLAY
PO e RIS 35 Z L2 b, CCCTBIE. Wik L EMAIH O A
Y74 TERERMTEEREEVEMT SN TYS,

BEICHEPA SN, MEEOMBEEOKETH L, Thbb,
CCCTBIZ., MBNR—Z2DAIZL ) FEOBHOMIC—EEZ 25T H D
Thh, BEOBEIZHME LT, BERICHET 2 A 283 s h
5EL TS, B3, HEOWE#S ) EMBHEEICI ) FEICL ) BHIC
REINDZHOTHY, 2O L) HRRITHED CRIELRMBBS . Bill0E
HAEZL 0T E LTS,

21213, CCCTB DI M7 » Tl WIFERIZE DS A DR
LES AR IR A RO S LIk o T RERIEIC & 5 TRIFINZ D
DEFTLEFHEFAINT D, PiFFOHFHI LI E, CCCTB % #EIRT 5 2
Xy, EBABZEBEECID A Yy P EZT LD, FEEAD
50 % ERIZEEAND17T%\Z L5 EFHENTWA,

RBICHRASNTOAEDIR, FEFHIE > TEINDWHBLE - BE2 0L 72K
LEANZEABE L EbNL0TH 505 BEMEHII~NOEVI Y TI4
7 Y AT A MHEANOMBEYFEL LTOCCCTBNOMIFRETH 5, HibHHA,
R R Al A L OBl A S AN Ee D ARBIING | X — 2 TOENRE % % 72 s
i, ZV—TEANMOFRE S O@EY 2N 3Ex b nwE LTwa,
Mz Ty WNTHRET L2 HERICOWTOHFMITER & LCid, EHEM

7



e (710

BRI TR T 2 BUT HAAL T LY L I3ZE 2 oM hnwe 358 E R L
Twb, CCCTB DFRAINZ S, A1 ] T O R s filfi b S OVFLBE 0 38 D 45 6] )
BEDE A R L7 FBEETINIEZ IR L. 2 05 RERNECH BT R M B ik 1 X %
MR LS THERATN TV,
2) CCCTB ®3:AME &

ROTEGA T3, BFEIPPRT 5 CCCTB D IAM & 2 KD 7 IR
LTI L TW5,

A RRENC BT 2 A EA I EORBNR— 205 E HIYE T 5
CLDATHERORMIEE RN &

0. HoWarH A Z0EANENRE L, MBEEIC X 2 BIGICHETT 52
Lo o THBEZM R 2T DD WH/NMESEIIHHIBEICRBIT T2 A M &
AT 2 LES RN L

N BB OFHEICOAEH S, RERFORED HITEEL 525 b
DTIEHRVWZ L

= BIRLAZZ V= TRFEITE > T, BBR—AESOHE L VbW
% One - stop -shop (FHSHFFAEMIETOMRBIRN—2AHEOHER) 2 FEHT
52k, Thbb, FIHIIOVWTIE, V= 7EAMOBEIREEZ1T )
RVERZ B RN THIREE 20D, WO VESHERE NS, 72,
BREIZOVTIE, REOBBEZMDLTHE LI XTI T YA - X bOH|
BWARAD B ERELTWw5 P,

A&. CCCTBHENM 2R A7z, FMEEICB W TILCCCTB & HE O
HEABLHI O 2 5 DOBEHIBAT % Rl < SN b 25, CCCTBDOHATICEI L Tl
EUNHDOEENFESIN TS T &

12) CCCTB#E#H PS5 P L THBHEIZ PO T7%HIBICIO%A5E L TEY, L)
(NS T%ﬁ)ilj’\O)%)fﬁ?Aﬁ;"‘ib’ﬁ’)ﬁfﬁi:’?ﬁ MiE RASEDHE BT D 140,000
Z—uH 587,000 — 1, PHEBNEADES LilZ&OOO:L a5 42,000 2 — 225 &
Tbj%ﬂéknﬂ‘ﬁbf‘/‘éo

8



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

3) MEETN—FIIBFMAEa VT —a k4 8 r b
CCCTB DMtz Y72 - Tl 2004 SEDBUFERE IS L 2RV —TEE
DOFER LK, 2008 4E £ TOMIZ 13 H DO ERE A ORI O3 HOEBR -
R%d oW E7REEEOLIARSEOMME,. Bk, BEER LIS M
R E AT - 72 2 LA STV 5,

B2, BEIRA D CCCTBITR Y ATrlfE THNR Y 7 & ¥ 710 L TR L
7T DA 237 FEHEIONEDFRA STV 5,

4. A %7 FEFIC S 5 TOHEKET IV

European Tax Analyzer, PWC, Amadeus and Orbis database, Deloitte } 0¥
Cortax D 52> DFHIAAHCCCTB & HA L7238 OOl 2 FMi L 720 T
PCRICHERZ YT, RO F FMIEEZ L 6 LVWIGE L DOIIET,
B E ANBEABL AN — 2122 T, WA 2 320 554 (CCCTB) L i#H 7w
Y4 (CCTB). @umll#M & 3 296 L EIRNEH 2520 296, D&M
AEDRIZLB400F TV a Y EBGEI L TWw5,

. RS R

EDF T a v HBUTO 2T ORBIETEIIB 5 Rk B HIENOHIS & v )
TR NDEHENREZHN 572D TH B, T TH, CCCTBIZDWTIE, #EHERD
FULBIRK DA XD LD WD THICROONZ 0D, EHICH 2 5358
RPITOLEHE OB £ O i TERIREAPAH LTI T b, 72, B
AL EHE R E OB & 3D 72 Bl O BT TWRE 3D % 720 FMA T RE L LT
WAHDS, SERICZFOMPEER ) L2 -T2 5HEEBEFTRICED TV 5,

4) ARIRZIIBITLEUEE OB

EUIZB$ %5454 (TEU) &, &8 TRESNHBOMAZ EULTHEL S
B ) MBHZHED I A BE L. 20 UG HEBR OIS Y - TlE, flisetE
HI & BRI R L e ShTwa P,

BB OTANCEI LTI EU O#REICBI$ 5 44 (TFEU) 113412, EUI

9



e (710

IR E 2 S A HEBR 2 5 2 TV A, EHEBORMICELTRZn L)
GAVEMERPHESINTB LY, L2225 THEH 1145 K115 50# H %
ZIFAHI LR, FZTHEIN TV SR - T, WO & B
BV AL D RE R [ O Bl O WAL I T 72364 2 I HERR DTS- 2 5N TWw B IS
WXLV, fEo T HARRBLEE-HOFHMOTTHEEINDL L VI HVL
N—=FNVEBZ TN 5%\,

ZRIZMA T, CCCTBIEAENMPEUHE EREDRIE R S WEAIE LT,
TEUS $&585E 3 A fisetE o5 (Subsidiarity) & BB (Proportionality)
ZHE L TWADNE ) LOBGENLEEL S b,

HisEE o JE Rl O BEE

WD FEH 21X EUICEIS 554 (TEF) BT, [#ikEllo T T
. AL ZOPBIHERICE S 2 WEBICB W T, BRI NATE O AR
A MR E ORI L OV UG HUE R O T L RV OWTFRMIIBW T, 5
WERTERWDH OO, RESNIATHOBBINIRRW 2 ITHEE L XVIZE
WTEDESCERTEZLE, ZOHAICBVTOA, [THTL20LT

13) TEU4% (ERISZMERIN) . 54 (hliseth B & O p g )

14) TFEU1144:, 115503300 BMLICEI L T T o b HlE LT b,
1144
M COFENIIFNOEOND BHHEERE. REIEL265KICED L HNOELD2D
WHEH SN 0L T2, BMN#EERB L UOHEBESE, BFOVEFREEZE LT HBKE
DA IATEB O ED 2 BEOEWLIEE TH o T MATH ORI ULEE 2 Hi
ELHEEZEDDLODET D, DL kAL, RELATFESI~ O Z TR
ENBHIDET S,
20E BTG, MBEE. Ao BHHBENCET 2B I E OMER L OFIZSICHET %
HEITER SN 2w D LT 5, ]
1154
M45E2ETH LR BREFESE FNOVETREE Y, BNTGORT 72
R R S E BT R 0 A UIATBORE O WL E O -0 DS & i %
bOELT D, BHHFNIE, WINHES R ORFLSTFEZOBMER LR -RITL VAT
B3rdbnEd s,

10



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

519 LR TwBEIITH Y. B BICHKEL NV TIE R EULANLT
BRUIFNMETERTEX W EDVFEEZ RO L EHITH 5,

fEHA I, BEFEEORBN— R 2 HE - W - HRER T 27200
— V= VIEHAE D 27 7 O E B ABLH O PRAF IR T o tdEL s 7 <
F$IZ CCCTB DM EFH T % HBE & B 2 7R, B 7V — T NE
YL, 74— 270K 57 NV—THNTORBN— A5, @B o
T Th2 one-stop-shop DHATERED L &L TOAREHEINS B EHHF LTV
%o TOXHIZERZ B TIEH)§ 2 BEERREICE > TO LELOME~NDX
Lk, FEE O £ OFEE TIZERATTRETH ). EU LV TOEBHIC X
STOREREND) HLEZ5N0T, WEEEANCATL T 5 LRt
F72

W50 o JE R O e

EU LX)V TORE LR FHPHNICBRE ST % 2% 849 2 H el EHI
WL TiE, X h & CCCTB DM AT A FE DB SN TV 5 HDE
ZALBDBEINTVD, THZLEBEZMZ 200 ) DLWVAZEITH LTI,
FreeBWATI A PRS2 BFEHEOMH 2 @i LTy, Iz T, #IRL
7oA LT, B ORI O LIS SR L. 7V —T7NiEAM O
GBS L, HICIZIERBL O 7V — TR TR 2 FE T 5 L v ) A
)y MR LI, FRUEHHIESE A X 28472 A boN%E Lz & A
FND LEHMI LTV 5, B PR 2 MBSO & SR E O JuE IR
TWh L ED T, WHFERNE - 725 O LR 72,

(2) HREd
1) CCCTB s D841

T, MATHSOHELEROBREOLER OGO —> & LT, EURK4e
EOPATAZX FHRERPTHROZ EFERFEL QLB THRIZZR > TV D

15) TEF54%: 3%

11



e (710

(27 B 1l 0 3 ABLHI A~ DX Je OS2 S X ) J8 43 2 309 T R g ik
BIBEAORIE) CER LTV 2 RAEH EN5, SOMICDOWTIE, EHEB
K%LEU%%@%WT%E&%B%%@&(éhfw%%%@Tf‘CUHB
EME SRS N0 D LMK L F 2 A LB, ThRbBHKEOR
BEEMEITH LTI 2 R T CTHIR L AR5, MBiR—- 22 HA L.

WAL AR CESE A A - 2 R0, B ESRM IV — TR 7 4 —
3 2 7 T4 L T One-stop-shop THEZ K T & 5 2 @I TL EHE A
FHITRO B &) PSR IE, — E ORERE D S BONER AT TV 2 RO T T
Mg SNt Ty arEolzbwnz i,

72720 ZOBERITIE, BRfitg ORI EE & PUTICE L TEU2NEER ) HLA
T&MADA =Y X T4 7HLTLHHIRF LR EZ LIFTnwinwZ e bk
ERERELZ->TWDREEZOND, Thbb, EUILEBHNTREAT 5Bkl
BICHRK T2 “ERBEZRET 27200 X = A0 LT, $319904E7H
PSR 2R L7219 Lo, MhEgeiiciz, ftiicRu M2 LT
WBZ LA T, ZOEIESES 5RO X 5 =KD S T TWa 17,

4. MEEROMPULENEE TITb N5 72 Of— 10 R AR S e
w2k

O, SR B ORBEAKRICOVWTEZ Z T 00, EHR
MEBOPREE THN—-L TR L

N, SR oMo 2RV 7 bu—& L To Code of Conduct

16) MG, MERERGE 2F 72 5 THMISES R W ZE 2 WA, BENISME
FREIBITTELVI)ZLERRLTEHD, TNIZOWTH, BIINERXILEC] 0%
R ELRZ/ATHIBL X ) & LA WEEOIZ L ) ECI] 2S5 T& W ERH
BROBEERS>THDTH S, B, 20084EDT T ¥ ADINAIZ LY 23 7 EAHLHE L T
w5

17) Patrick Plunsky, “The EC Arbitration Comvention” (Introduction to European Tax Law :
Direct Taxation (2008)) P.184

12



EU 2B 5 3Ll Gk BB — 25 RO i % 4%

(2004 4F) IZHFPEIFR I N TnwBH T &

B, MMEEHOBEHMRY FEBANE L2 EURBEKRINK 7 + —F A28,
2002 412 B, M T 4+ — T A TR B OIS DT D720 D Code
of conduct (2004 4F) DA, BIEEliKDO F¥ 2 X 25— 3 YIZBT % Code
of Conduct (20064F) ZERINL T 5,

TA—=FAIEDINEDITEHESH B —EDORREZER L /22 LIdFHFE LR
bNDLH, ENOPHBNLHHFRRTRICE & 5 0B O %Y 7 b
O — DM Z 5 TV 20 AN BT 2 B BLH O BUTIRE S i
FMEEZ TR L L LER TV ARV ERERHSh TV Y, $72, ECI A
=R IO T CHEEEBUC BT 4 EPN i O FLBL IR B AR B 1 L EU 4ok
oW Pz T L. #KE O CFC Bl < 8 A& AP S5 O Sk 25 BLHRE A 0 J7
MTHEEISNODOH ZIRWITHEAR S & BiigOME (PERESL DL ol
(A7 A SEE R D@ AR B B L BV 2 XED S Lk way) 28
N SR ORI BIE 72 5B s L CTHRRENE ICE FEREICE 5T
XM END L) otz EZONS,

ZD L) IRPL T TO CCCTBIEARDOFERIE, M ITH—EABLOBIRKIC
KA Y FRADMEMEFTLZELTELYY, B+ Tyav LT
RN IR L R B2 b TE L9,
2) RELVHITRROZ LM

Hilk L7z & B0 CCCTBIFHFASMA LD EZH - TE D, TR

EHFLTOEE - HOFNLME o BICARIESRIELR KL, KE, 45 0 57%

A EMF M EREZRN L2255 % ., 20RO il L3 BB 7
HITWD, BEIICHIRICEDS Zho 25E1013, KBEOKE LT [Hbs

18) T8I 10). P.260 723 Hurk HI% 3 27 OB I N CHEIOBENIIK Lo
RHCHED S BB 2 BUT QR E AL ORISR D & EUMSEIRH - ROZ
3L B LT S M ICBEORIZR DM THMIZL - T D LI L T 2,

19) HiEHE10) P.267

13



e (710

hWiphoxsx—a] ZAHALT30D1 OFE) D EOEKIZL Y —EE5
OWRENCBVWTEBICRT HELEZONL ). TOHELAL V3 NER
DLBEE T2 BA% WIBLE OBIRGIT17 9 LLEEU $R OB IS HNE R § 5 2N
BP0 EEZLNEY, LAL, WFRIZLTL XY ¥ v 0BG
VG F 2 MRS ORI O [ R O BB IEIE LTV 2 BUE, BRI 2 iia) % 10
VR H B EE 2 LN,

4. CCCTBIiESEMNHE

A RIE, FERWICEPEOEABLE OB — R 28D 5 BE IG5
EXITHLET2LD0FHEL LTWDE0, FXEDL L L& TI365% L HF#K
oo TWVD (KEKDOHM [TEFROEHIE] 22, AT, £
DBEEZ DOV TIRB RO L E 7 + B —9 5 ETHIA L, 0% 38 % i
L THzv,

(1) &g

REHHE LTUTO4HAZEBIF T2
1) BT O  ELEROMZ:

EUNOEECHEZBEMTL2EANL. 271082 2B ABHPGEET 2720
WCHEAZBIRE L T OERCHET L TWb, 25 ORRE X EARIIRN TS O
EFERERZIEZ O, ZOEE, EUNOBEISHT 2HHAEZ D5 LT
Wb, 1. 20104F3 A3 HICEBSPERIRL 723 53E “Europe2020 — A
strategy for smart, sustainable and incentive growth” TiX &€ X 117218 e kg H A%

20) EUOFERICINIE, 5 HOBRRMBIRMNICOEBERZ M0, 3%, M. 74
VIV R, AT 2—FY, R—=5 YK, V—=<=T7TNVHTIVT, INVIDEHETH 5,
21) COREFMICHETL2b0L LT, FifEE10) P.263-2640 ZBi LS N7z171133
D1 EORERENC & ) BHER TR WIEHHIZOW T, NS PICE R E 2 585
MAamEEELZAEL, ZOHPATEMIICET SO TH Y. TEU20 5 [ ' TFEU326 - 334

FICFRPHESN TV,

14



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

WKKT55DTHY ., F @IS NS TR EOERFIC DML Twn
%o

k. EEABEZ 5 FEICKT A BOERL, @, oI E
TAHFREEHOREZROHIMZEICL 5 TE, FICHELVWDIOTH %,
2) BUTHEH OBF

S LT MR EHOMBISR A v b — 2 13 R fF YR SR LT
v EABOMBEICET 2843 5 EUVERDBOFFEREICEZ TW5
DA TH 5D,
3) BATHIIBT SH—ty P OBENREBIAN— ZRE IV — VO H
EANCH L, SBABO BN EEU 2 Bl LT D S & 25T 5
VAT Ak, EUNIEET 23N LES 2 B2 208 2 efd 5 2 &1
%0, EUZ LCHEBEREICL > TEVEFNIODH2EHMETE L) BN
rMET 5, ZOX) By AT A, THEREDL L CHBL O 2 AT
LIWNT V=T % L TH—ty FOBAN - THRBER—ZAZEFHEL, H—0D
BBELUREDIMNIETE (TR MYy TH—ER) TEEWRELELLDL L
WCEoT DI FLERSINDETHA ) TNHOHANZT 2, ZV—TD
—IB R L B VHERTEUNTEABZ RSN TV L HITE > THFIH
WREETRETH D,
4) MBI O FREL T M & DA
BEROAMEITABANR— 2 OMLEE FELFEREZ D257 HDTIER VDT,
WY AT A (CCCTB) FEABLUZD W T O EBIOBEERIC B 5 Ak 1 o 3%
W R G2 BB R v,

5 LW E O LB

EUN®DEAD IS 2 BB OFIEDH SN n & v ) BoORREZ &5 5
72012, HIBEREE RO DL EHNARCCCTB Y AT LAOREM B ER L B 5o
Thbb, MBLHEICHEET ZHEREFE -7 V=T8T MWD X N —12XD
BARsNaFRIC Lo THEIWICHE SN DO TH 5, 72721, Hiz@EA L,
WIRWNZ T I —T X Y N=DRAVL EN TV AR E O M TORREOE S D720

|

15



e (710

OB ZMHE) T EIT% 5D,

B, PET IV —TRERBERMEORY L S M OMIRSE, Sv—T
WO HERBLZ PERR T 28R 2 5> T b,
6) MWIBLEIC X % IR

AP CCCTB IS Z B 2 THET 2IEAD = — XIZHET R TFHA » &
Mo DT, TR O ERIEABLH & O TWBE 2 HHIERIRT & 2 6B
EIRETH S,

(2) FEBIN—ZAFHEOBER GF: UTFICBWTOEZIIBRECE T2 RT)
1) EHIEE

CCCTB XA DR BANCI I L 2 WH#iPH T, A DORBINR— A 2 51T
L7200 BEV—VENFELETRETHLLLTBY (D). LXBEOHE:
EU T o ) AR EoBHIHETHD ST b,

1. BHHREN (@, B®)

BREOBEEICL )BT INZEAT, KO25800WTRE b THO
MELEF B ERRE AT HHEA

ME21IBIT AR (F23ZRICHNT 28 L LTRERE2B) @
Wz THhorZ L

EIEDOEAFICE VR T ENEAT, KO25450WTRE BT HD
MNELVCEIFBEANLAROEELET L0
ME21BTF B EABOMBETHH 2 &

B, BERIEELEORAKOBEL RS EIEEAOY X M2 RKT S
. EFBE (@)

AIEEOBRELMEDOERDVEINTEY., F2b0EFIRTHLESDED
(72 5MBi4

M D RE R ENZ T AE S % @ ks F &4k, PE U3 3E DS Th 5 W4
HO1OUEOPETT V— T 2T 5 %S GE3EORAEENE BE
HELTHEE SN 7V —7FENZ L #A)

16



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

[FEA BN — 2
L0 5KOBEIHE > THE SNV —THEANORBINR— A2 E L L7
1 Y0)
MEesr S % F55
86-1025%ICHEENL 74 —I2FOBHICL ) D7 V=T X 3=
BLor S NIz TN — T OB — 2 D—FB
[F:7- % B4
T bWBE (ZNAIEEEEOPE THh A4 PE) 24T 54
I DHER B 5 24 J5)
N RIEEDVHETH VAT LOBIROBE (D, ®)
—H, RBSOBHOERNE L72841E. W E OB ABLEO @2 S BER
35
ZOWG. A OBE T ZEIHIRD DV 7 5 SIS HEE L TEA &
ns
2) BN REREO—BHBLE
A . BT R EDFEAR L — v
FEHEH (@)
BN — 2 DR RO IERE (10) @ T EEABE 22 KITHET 2D 0
MBGE (@) @ H 5 W B PEFIEIEARBL L PR SN WY BB S 5 25,
DB e s,
FliBh4, ZIACY, HRAEENEAE. 48 3 [El @ PE O #3455
(1)
FLY S, 7V — TH DB NI W TRAE T 2 /R ORI K O E O
PEDOFI A IERBLE SNAEREHINE, —HABOFEEZ T 5104725
T, ZEALOWERENZ, BT D NIBUIIT 3 2 MIBLE OB AR
BROFEOTMEZBT L I L LD, Bl &k OHAGEIELR 2 IR &
LTWABIEICEBEHMINTVS Sakaic & 2 “EREBHRE TR
D) o

17



e (710

5. AT, a4 XNV T 4 OFXILOFHE. LIV L THRREBIN S h
BB OEERZ - TR SN ERE L TN TV 5,

PR B (12-19)

BRI IZ R B R £ OMIEHH OFERDSBDO 5N bR E L S, kR
BE 7 HEREIEEW ISR T 2D 505 3 A b R OEE. fils. IrfEof
FEICBEE T 2B E SN TVWDS, HERAOKNRIZIIRGD B L FHHEHHT
OMRXRLHEOMETIA I EDONL, UTOHHIZ, HEHEANRRSH
Tw5

BRADB Y, ZEBEH D50 %, HEABL, Fiaka, FERBUARIC WA 5 B
I 7 3k B OO AT A (62-@D)

A B — s DB & B S BB BRI RECH B, REIC D22 65T & R
R EEITTEANEH L, MOBEIFZ—2DOT—VIZT LD THENT S, 7—
NVHEROEHIFEEEOHIT L D) A b LI HER DR E & MuFF o 25k
ZHTHEVHHFILENLBETH 5,

MBiE OHEE (@)

MBLEITIRE OB ENZ EYR TR SN DERETH L5, R LIZED
LNBERETELBVE LTWD, IR LIRKETOERBIAHTH D
R BHEEZ LD & LT 5,

. HHAREE (69-60)

HRBE OB (TN =T A N=TH5HI L) FRD2DODT A MIfE
> THRESIN S,

B, KB (50 %8 O EIHEREFE)

F21x, Il (R0 75 %BoORA) SUIFREISK 5 2 HF (75 % O F)
K 2 HeF)

FRET A MEBRE SEOBEARASZME R L LTBY), V=T X N
—HDOEEORFNREZERTLLDTH S, TNHDTFT A M OFILIFIEB
FEABUCERINLIRETH Y Sz S VA ZE AR 7
W—TE2BR LRI bRV, Th—T A N=2y T3 % LD 9

18



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

PHHOEEOF SN,
N TN—=T OB - BB K TR (6)-0)

TR T 2 BN, A FICHERE ORBIMEL T2 XML SN Tnb,
BEADBT NV —=TITMAT HEE, BAH OFHEBIISHBEE IS S b kX
WX L CTHIB SN RFERICHD ERSN S, ATV —THhHBRHT 5
B, AWM A4 L7z HAQGRIEANICEH D B TonDb T Eidhv, 7
N—TUMA - BT 2 BRI EDE DRI S NGEIE, LT
B —EOMEL 2T 5. BRBWEO I ERE DML, W) 2 HHEE.
b HYEEDOHIMICH 725 R&D, Y =7 7 1 ¥ 7 R OIS EARE 2RIz L <
AHili S
=, ZV—THG | OE (@-09)

WBLE DAL AT KOO A YU T 4 IZHERBARE SN TOAEAITIE, Y
BT UHIEEDO 7+ — I 2 T 1> THE SN L, MBIEICE Y Kb
BB BRSNS AEITIE, ATFRuf Y VT R ED TV
BEANCE o THZNIZHEESEASR TR WD, YHBHEZ 0T 5 451X
R\

F72 WMBHB LR -V —T DA N—TIE R VAL DR OIF X,
— RN S B FEHE T B 2 T A ZE RN HE > 7 il ER R ISR %o

3) HMBLELEOR;IEBLE (80-63)

AV AT 2 A MBLIR S EEMEZ MR 5 & &I, FEDEKD
BT A 2 LT 2 ETHIE STV 5, BEEEIZIE, EUSAO—E DK
AABLENC B L oA 2 A5 5 BEASEITN L Tdhb i Fl O PEERHIR 7
HINTV D, —EDOEBBLE &1L, BB & RBUE OB IZ 350 28
ElOMER D % 1R & 2 W HIH I 5 & H &84 K U CFC L1255 <
SALE DIEHESR 2 MR ENI LT R wEE SR Twb,

19



e (710

4) HEPBAN—ZAWI DT — I 2 F 12T HHE (89-103)

HEMBNR=Z2DRTD T+ =3I 253, 32O L7 =4 bEFHFOEE
(Grfh, BRE. W5E) THEL SN TWwWh, 7 77 ¥ —3E& L @ ER%E
PoFOoEBLTHESING, BHET 7275 —3TXTOHEBEEINRE X
N5, BIEEERDCEMEEIZNSOBIWEEL ARV AT L2ETT 2
ATZWRIZT A= 2T END, ZNHDOT 77 ¥ —OFIAIL
ETH5MHEOFBRICOVTHEY 2y = 4 b2 E b, 3DOHOWGEIZD
WL, AL ETH 2R EO AN B MERET S L) ICEE I TY
5o

LB, INLDT 77 5=y oA MHTIIFREBEM SN2 L 25 THB
ENDIEERETZLO0TRIFIUIER S 2V, —EHNIHT 26044 & LT
. B OREPFEEGEHOREL A FIIRL TV ARWEAIZE, t—T 77—
F4&HAMRN 5 T2 T 5,

5) TYALyTYay FIRLBE (104-113)

EANDOT NV —FIEHE—OBN R (E250BNF) Lottt s e
T& b, TN NV—TOHEK (7 2MBiE) HBH K AR % &
WEORBLGTH b, KEAIZ. SOV AT LOPITOLDDO TR EBEL
EWTW2, FIZHGV—) Y 7RIS EBMS N T2, At ER 20804
JIZ & o THRB SN EZIFBH, T —T X N —5 B R & 7 DK
EORBYR L. ARG ER CTE Do V=T AU N=DPREHTH >
72V PEZA LTV LR EOHERD % Y)H1d, #IGEMB X HEOTIELC
LT, E28BSROUEZ NG E LT, F72 2084 )5 O E O 3K
FRCIRR 2 2 EDSTE D, MBLHE LRBLM R ORBFIL, BRI T 722 HBY
J& DOREE OB o TRIRP VDS ZAFT S, HEBRD B 21T L D
MALEN D,

6) Zofl

TRSOMLME GERS L 72 25 - 55 3 El ok NTERER A BL % 5125
L7z Annex 2B 3 2 @ WIRGSEH) R Ml PR EHI K O I BRI~ o0 s# A

20



EU 2B 5 3Ll Gk BB — 25 RO i % 4%

HIZWE, SEBOREECIAI 2 —DHEISNTW S,

(3) PAHARRES

DEofEaZemiEdiud, BaEoBE2» 5 RTndor ikt Ohrh s
Ko B0OT, UTFEIZIx s L7,

F9E LI IR REBEY H A ALAE (IERS) OAYTH S EU D HIRE
ENTWiaH S, CCCTBOFHHIZZEN L ITMEARICHE SN VI HTH
bo MBLFEOBIRFITH Y. E3EHEADOPE R E LD L Vo HHIENE
B N-bneEZSNEAY, Cerioni tZ X AU, il BE o WIHEE K OFfil W%
DB A S IFRS OB T 2 M2 H ). Zhzzif Ahzd oL
WahTwa®?, 2o E LT Cerioni i, FEN— 2 TOIZED D
HI (18%) ELBEMICHTARETROVMRE B - EHRIELZZT2LED
BRI RE (17 RO 195) 3. KFtEAIE EHTRIE L CE 8 F 8%
BEERD ) BT L TWwB E L, ZRICH20bH 5§, IASR IFRS~ND AR
DER%E LT, iMiiz &7z - BHORBBIRNZ 225 TED DI
WMBERHEHEREE IS L VRTINS P ISk LT, CCCTB I &+
72RBIDEGH LTV D, EHDZORMICIEERZ 5,

bo—rmid, A vty T4 7%5 25 HTREL B E TR O R
Bz b TWabHTH b, EURMBEAREEGTRICIOEL 525 2 BE, 4k
ELFIko 5N B H. HE3EEADPENOBET LTI b DT, SRR
FHADENORENHE LD L DEZOND,

ZOMh, FBEROKRICOVTL, F — IVEUNZ OME O R TR~ —
AOHLENHAC R Y iz 2B E B O®E % 725 SR vhIg
DV TIHEELRBEHPLEL SN I,

22) Luca Cerioni, ” The Commission’s Proposal for a CCCTB Directive : Analysis and
Comment” (Bulletin for International Taxation, Sep/2011) P.520

21



e (710

5. #&b W I\II—BEfMRTENIC R (IETHE—

Pl CCCTBOWEICEIL 72Miat 21T o720 LA L, FHFHICE > Tk M
HIEWDIX, CCCTBHAZED 7+ — 2720 h#mThb, IBEETIX
. BAR, 5 LEO3EREZIERKIIEA — 7 2 THE L THRARBIAN— 2 %
B$sESNTVDEA, BICEH S v FRERORKFHICRONE L) 12®
7z A MG OUNIIHERE OB EEEEE LIZTHMO Ty v 74 T
METH 2, Lad, HEBHDSL725T Y4 FAOEEBIRFSMHARET
BHBRIPEDO ROFEEICBWTE YR, Zid, CCCTB IZHIE M
OHMAZEE T, MBEEIIHEEICA) Y PE2EZT2H00, RALFT~D
P BNOAEPSBEANOY 7 M) BEHTELRVWEWV)IZETHS ),
WG L SRMEEICRE CRET HEE, T 08, TANVT ¥ KRR
HERITIE. BUAEMIC O BRI S 5 M S 5,

—F HBOTREE O KINC & 0 Bl 12 3505 2 4007 A 36 5 R o0 8 T 57
LTWwaBKEIZE 5> Tlk, CCCTBOEEIIA T 77 ¥ —0ikamzx ho b L
TBEILIZVEDIEL HDHLEEZLND, HHIHTOMKIZHE L CTix, KE
REDVEDZOHICAL, LAL, BELHHRWENCE > TE, ZOMEX
Y 4512 CCCTB A H 45 % HiE S ORI A X L — ¥ 3 VI JRIT T 8 o il
ARk Bbh s, B, @S HRE, FREZIZLD LT LEEETV
A T D % THHKEE S > TZIFIkD 5 Tn5E Y,

SHEUICBIT S CCCTBDEROH T, £ OENL % FFoMar 435
HIDAT S RICHE R 5 2 2R L aREI% HEEMT 5 2 £ 12k 500 E

23) 2011411114 7 ¥ FBUF D SBINESR S TOFM T, [BUAT7+—I 2T OTFTldA
T VT ORBINR— 2T EEL B2 A EEERICL Y 30% BT D, TOTF—3I2FEFR
AVDL) BRKEICAATHY, BEEESRSEMEREICLS L/ RX—=Ya VIl
TR TH B | &R BHEZBRRTWV5, 2011.5.11 International Tax Review

24) HEEFNVEHOT COMIEEFWOHERI>VWTE, UNT=7H 4 +o
ECOSOC/Expert Committee on Tax Matter @ik % S,

22



EU (2B 5 3l 6 ik ABGRBLN — 28T RO P % 2

KEAFIZHDRIRLERDLONIEGDOLEIAMEDFR%\V) MPMELNLTRE
Tbdh., 5lEHmETEH LT LERDHLEER S,

BIRE * $5 3R D GSTHEIR

B1E EAEM (1~3%)

H2% L ARNER 4~55)

B3 L ARAICE VIS NG VAT A DRI (6~85)

4 HBIN— 20 (9~16%5)

5w ¥4 I VLM (17~315)

6w | BEREDMEH (32~425)

BTE KL 35)

B8 I COWMAICLVRLEINDE Y AT ANOBMEBHICHET 2 HE (44
~53%%)

9 L HHIME (54 ~605)

B10% D IV —T~ONA L RER (61 ~695%)

B11E  HERR (70~715)

BI2F L Vv —T L OFEER L OB OWG] (72~ 775%)

H 135 L HEAM oG] (78~795)

14w EHAPIEBE (80 ~835)

H155 1 B RFHIR (84~855%)

B16E A SNIZHERAN— 2 DB (86~ 103 5)

B1TE D PATE T & (104 ~1265%)

18 % | IRME (127 ~1365)

Annexes

(BBRE TV L FEKRFRPRE YA ZARAI R 3 S %)

23






B
[EIEHIWTOX | & LTo (Bl & (1 %)

— [ SBR[ HEREGT S B | DXMER D BLNA &6 —

X £ M

W

1 KRR EE®
2 Wik HL T PICAZ 28, 2=
(1) FEHBIHE LCo T (Bli)
(2) THEOBM] & Lok
(3) WiHHO T Y b a— VRO EN
3 RREUEB A X — I A ERER
(1) 243
(2) HEOHOBFEL EIMEEH) 2
(3) i

1 AEOREEE

BB OIS X225 7 —< 2 BEHICBFS &\ (v E 25 ]
ERDLNEDPD LN, 28R LT, ZoOMEIZ>EINTE T, AYlI2t
R 1R R ST AL VR BDTHS ) o HMCLIS VAT
Bl 7 EHEEHEARE 70 D B AL S MESEA KR SN TE2 s
BRHOEBYTHSE, bobkd, INFTHERAZMODNTEL-DIZES, Z
NHVbIER=F =54 v EOFELOTHEGEEMEICRS N, a7 - ¥—2A
HUPERE LTI, ERUTO (FEE w5 LRSS RAga0) T
(SRR 2 BRI AT EOLS 7 E1T X ) I S L f
AARIHAE b at) DAk DT, TNLBMOE RS (Bh). =
SIRFEF DL CHS AL ONBESNTEZICE LT ), 2212 (B
LB v ARITEKEORE D SONREL TSI L (22 bk

o — - Yy —F I 11% (2012 1 3) 25



e (KA1

TR DPE ) D) OV TRTFRERSNTI hdh o7z HHVIFE ST
Eho (Eh) 53 OMfER) F213 (BEWEBED) (F1E) & (RF1E)
) NV ERIED D ISR ERS NS T, (BHE) (LR ZNORIEAE
) x k) BAHEE TS A WELRZNOMELEL) DAL LT
FEFAEDEE) LvI, X OBRAR AN LTd ok Esilb
NTThhol, 7213 29 LN IHROGEREICZ L2 AIrh e nE
FTHhoz, LI OPERROTE LD AMETIE, o [#E GER)
MW OxS (3MU) | EvHHIEICO X, ZoOMEM, [EHEL DX H %
WEEZZHEEOBHM A OD ] EEAMOBE) &) BEE AT 5—kT
HHILEEHKLOD, ZE2TAHAIIELEI Y, Zo, [FBEHKOMNSR (13
i) | v e, EEBHEOE] v ) MBEL P EEATFTH L L
VI D, ThITOLIAFHELHAESNTE L) ICIRBZ WY,
2EA% BB R ED L) i), EvIfEvEiR, [EEtRrEnr)%n
Fig 2 M G &3 BB | [EEORAN ST b b BB O R & 13,
EDEI)BFGED] LA ENRNTTL=ZXWMREETHS I, 2F V) Eit™

1) ARRERIIBECHAE TILEAER I3 2 aldksgkh] - Him— 2 TO BT =M%
Dh?—] MHEF2S (2011) 130HIZBWT, & FAEOMEERD O OEEO
RuFolze IHFRPEELIED S ARAER T T TORDOMBOMEEIIM L 725 b DITHEE
T ARICBOWTHNITIMZ DB Z LW EIZOWTIZR EALIELY TH A28 |1HE
WZiE, SRS OERERRBAFEICEBUETREADCDH L I ExBEHREL T
b HoDT, ZORVIHBTHENZPro722 b %, BHTLHE L 2L 720 By
FEaZE LT, SVELYRTVE I EHZBELALLOPERRTH L, 29 LHH
Mo, ARICIZIERE EL 2T DWL 4 DD LERINICBILDY LTBE 2\,

2) RN TRMEHHM] ThoT IRESUHM] T2V ERS, YEMELOEE
WANRIEZTGE L2RKREN [HERBEOZEM? | b - HiREHRE [EHEfe s
LB O M BB RS RIE L &—] ORE#H: 199D 383 HLLT (BMREA [#FHikok
BERGG & MR (1B 2007) 428 HLLFICHIEH) . A WVIZRBRD &) 2R EEEL [THMK
Bl & L CTHETT A HIESE [EEFRem CE2M0 ] (Bt 2010) 305 H UL T34 261
NThHrH). bolkd, ZITOMLIRD F/2. VEMEBEVIR—F—F4 VLo
FHRIPEEN TV D D05

26



[EEHE OS] L Lco B & k)

ODVIIRERDOLE A, FREFMULIED®EIRBICBI2VEIHICEDR
5o

2 WHELE<—BLTWBPICRADERM XA -2

(1) EFEHWNRE LCoT (H#)

H AR E #6581 M S 2 LThIFTn 2 b ol [ fd. B
BSOS | ChH Y. FA5EBEATSOMBICHD EE L 5N TV
985 1D ZHTV AT, Zhud [HH, &d. HBLOEBCET 520
DI M) BEVS IR Db, BEDD B [ROEBICHT 520001 |
EVIH GRS L) Eak LY THARREEDE] Shs i sH o &
LLTHEELTWS LD (D) b ThEERLD) &, BRMEko) B
DFo, (BHEEWS BB, S RBE0) T (Hil) <h s Lixh
LITHHIo BB, T2 [TFHEE] 121, BRWERO AR T
HADED S EH, ATBOLEE 2 REEEI A1 U0 &3 2 Ha U oK
PEDBHEDE R L RS (TG IER] & Y2 R ISEE 0BE) —
BRI 2 N 2 H0 b O L B STV 2 B O, 17 BULS = 5k 1 g
(IEFEICW D &, ZFHAMENBITBIZE > THEBSNBHE) 7 EofMp) Bk
b Db (EESIZIVS ] 12) HEND I EICOnTH BT HE
Gz, iz, BEOKHNS (05 5ok &b 2GS EH
WTHEEZ2LNTVED) 1k, #Hr0 i) THsrH Y,

(2) [HEEOBHE] & Lok
KIZ TREBBOIFE ] 122 &, AROEMIZ L > TRER/NROZ L DA

3)  ENEERT AL RETE22,

4 FRE. BEIEERE Vo ZENE OB E 0RO LT RRICO W TG
BoHbZEdd)., FHMPEEHANETREZRY I IOV TRERY DS 2 EIZHHMD
B THEN, Z05MLE, BETHL L V) —RIZBW TR, ALIZHIF 72N
EofERREEN IR,

27



e (KA1

MR LTBI I,
BHBOPCHLMBPYLFME LTS LB, B [[Z0fihtdT
LEMEENDLZEIIRD] LI L] REDDLIAT, Thbb, H5HIT
B (MebEt) 2 LECHL (BB 283 s4 7L, H22 [[ZofT
BT HEATE AR B] W) k] 2EDLIAL TS, OF
D —EOBERE (738 LE) ETRITBICOE, HFEHATHL
THERINPN G SNDEEMEEDLE I AT 2T ) ZO&NZMi SR Th
SRR (R bl EEDDLIA T, UE20o%H 155 LT
X57255%, H154 TOMBBIIND FTH % HENEBCTH 555, HE
O, R A, BREGEBL. ITHREOHRBERFOKSY - EAL%ED)
AFEOME 512, R LoOBHOBEITHRBIRITE LOEHHITE . #HEOA
JBAT (RNEAT B2 &4 U7 HERER G OB &) IS LR Ens [l
B LLTESIELEZ B 45, 2R b LRELOHIER., S50
FIBCE O REIBAT OB b F 72, MEEH & ARWICH U2 o boT
HHEOFHPWREE 2 ), D kT T, [HREMREHHE . [F50 0B8]
HoHviE [FTABE] 2L LBHREINLIEDH 50,

U LEEE. EEEARAKORE (B2 IES) oo LEE OB
K ERO LA D 7 UBEMERR & RN 125 2 5 & A Z OMERRFTRE D B
DA EHFIRLTH VD, D 0BT O FABEITH LTI A5

5 AR T | R (T2 35083 Nn52LIlhk2] tnwyZte, [Z0
ThAET 2 ETBBERPENICHENICRL] Ln)Zee] oo [H25w] & [§XT
DEHED AL un] 1L R R HERESE [1TEEAM [E5R1] (M 2006) 98 HA 5
DB, BT [Z0F5] 2L LT TRE] F7213 T wTh
DFEHME BEOHE, TORFE?) PHOTENTHZO0H, 254 TDH) BV
FTHIZEMTEDEZHNTEBEDAN I — VIl ko TSI LIZEE SNV, itk
HoMme i U<, #BEKATAHIIHL (K] 23 [Hrryary] 2832 e %,
15 A TICBRT 2BEON oW E LTHIFE 0L LTz, BIX - B8
(E2). #H - wiBFE (FE2) 188E., Mol [BUCEER] (HZEM 1984) 58 . [ [ik
MEAERIE] CHZER 1994) 52, [l [BUREBA] CHZEM 2011) 66 H7Zx &)

28



[EEHE OS] L Lco B & k)

ENDODOFEMEEDOT VL LEVHMITIZBWTIE, EiiTwy &E25 4

BT 50 WHENEWDL, [BLe, —20BRHMAMEICHALL, @A
TH0ICIE, TNEELT HMEEOIE (EVHER) . EVOTHb & Ok
K% O WICELONE L ED 2 EBHDS, B d o THISAEL L, BHL TV
FhERS2w]", 2212w [EEBE] 2HE 3 [RERH] LIes
AL 2T (M) L3, BREZEVWRET L) HEEAGTE. 2w

MEXYDOIE)

LGB, WE—Z DEERESOYITIT RIS 5 BIREEG KRIERITO W T—ATBEE
BB S [Ed] BT 2 PhinE sz »haT—] 7?1 F#75% (2008) 67 HLLF
[78-79 H] (&, LEEB#I2 & 1 Timoklie U CERIES [HATERE 18] (5%
M 1936) 203 H. [ [HEoARE] (HARFEmL 1948) 30-32E IBUI S [FwHE] - [HERN
Bl 254 TmEHTD (FERE TR [HARTEE &) REHEDS [F#5] - THEAE:
25 4 Tk BB 0%, [airs] - DERIATAL LW ITBATAO 2 508 % 350§
BEHETH B . HEHEBAMELRIEY F U < RRATEATS 2 508G % 303 5 ko
PCTERERME27 4 TiziEo TV D L TSI T5) », HiRIIC XD [FEE]
BT AEMT, BIERICOXFES L AR (LD ERBITREFORGELZ L
THULERS v (ERE [HoARE] (138) T1HUT)) . EHED T2, AFs
SHHICE X ) REBH2 ¥ 4 TIRIKRL T35 b oo (FiEHSmc oM. F 17
BORE A B B sk ] #8500 - ANRIDERR - Ziha—i [1TBokoF I ] (2008)
237 H. [ [[REATAHEDL] (CB3 2 BRI S 82— AT BB 2 B &0 - Fan—
VHPEF80F (2010) 1H) . #PATAICH LHIEREZFRFZ L2815 4 Tod@m (Lad
ARER) BHEET2LIA05%L, T LABEO (BA) ATEALGBRE: (THEBUB
1) ot ITBUT 7213 EE (&w’)ﬁﬂ“imiﬁi) “Cd?)%@ ?TL [T B 2t 2 ) T
DRI E 2 [HFBIIE] OBa. THECRBEEED ABRA EHOAR) | (#Eridk
TafEd, BRSO T 210, HERRTIHAETL2ERL VI ZLTHSH)) THS
EVHEWIZ, 2BV HREECDOTHALINEMbN5, 154 TOEBHEZ M
ET BN EL I V7 v a VELEOREE LTH Y ¥ b LARVWHGEORERIC
DWW, [FEEHENIHREIAT 2 GREIEAT - HE) 2PSHEEN T 0B0ES Ldk
DR R LT B0 [8HE] Bl ME—Z [TEREEICBT 5 [#HE] oM - R
— [RHAT 2 & 2 ERVEREIR ] OBEHR L OBE 2 .0 —] TSR - B 1780
ZoRERKN (BEHEFEHLREA SRR 2) ] (FhEkE 2008) 3H. [ [ Lo%
e (3% OMe—RAEFEOEEMSERETT5 2 L oBER—] EH377 5 (2012) 96
H) LOMRE DHBIFICANODORE LA TEARLRVWTHL I,

29



e (KA1

BERTH 05, ThE [HRMNGHE] SIPRfbdh 2% HEE R85
HICBWT, (2] o%FRE U<, ST [E7ESR] ofFe. 2
ST ELOTRL L O] ofgE. E3CTMRED (WA 2l
THHM, D E32o%HT 5, BMa%E (Mo vdtkil] 2832 0AREESE
415%, BAHEHZNBICS 2 2R T356A5 4 RE1OERITY L9,
IR ESRE TR IOV TV I, BESISD LRE2OEHICY S L,
BLES6 LB LUB7THR1HD, BERFHRICEHSNIBY ITBVWTZOEKE
FoThr9, SHICHEIEISLIHIC I, &k LA MR ES

6) HWP - RIE3E (ES) TIE MFBIRABE]. Bk AN THARZE] ORe#tk 1990) 5
HUF, Fr8im (E2) Tk M5O 8. B - arigd (k2 184 T T [17
BHE] LTI T2,

& BHFOFHIC OV TR [HIEGR] (F2EM 2009) 9HEL T, B EOARFE
WA (B e U TIIABERAESE - A T 2B RIS, WS % Bk
& LTRSS G (RMERHED) TH A5 A%, BRSO RE % ke LT
R, B SAT 4% L7238 IO LTI v ) (kD) 2R3 26 BER B IS L
RBZETHAI,

7 EENE [EET CGE=EMO] (HZEM 1979) 16 HLLTF,

8 H:-L-A-/n—1 (RBEFEEN [Eola] (h33FE 1976) 105 HLLF T
[BEHED)—)V (rule of change) ] LIFENTw5b, HAOXHTIE, M - B 3HE (1
5) & [MEREATS-HUA ). RWATBAR L (FE2) (& [H2MEMM). Faiss (12 13 THER
Ml LIFATWS,

BRI [HAREEKS GE3M) ] (M 2007) 25, &Bud [ - Rkt vwoi:
AR T2bd [FIRHV—V] LIZRLE), BRIV EELRET S EH T [£
LDV =] THY, BHFICEEREZEET 2ETIE [FEov—V] THEH, [k
VDT N=bDVIBHOL =V E LTOURKEHRL DoTWE] L3250, HEARY
AR TR ER2 5 4 T HETH A9 (bo L d— b (HIEIBHE 106 1)
Z. RELEOBHEO) bOETE IRV VEES-TWEIbIF TR, Z0)BRA
R LTSI D ENREBERICETZMZ 2 EREZNSTH V=V E2RV—V
(D—>2 & LTdDruleof change) Xz TW3), RKETOMEI MRS [ (HEMS)
B 1Z. N—FDOFETVRE 2RV — V] O BLHES [FHOV— V] RSN 5
THHIH, ThEHL T THRFBOHME OBFRE, iRz S L) 20X H IR
EL7ZETOZETHo T, FEE (WL O 0HH) Hv— hwv 9 rule of recognition %
rule of adjudication (24T 2 L WIRPD LI BRAFEHFET 52 NIFFEELR V.

30



[EEHE OS] L Lco B & k)

KT 5340 hEA L2V ShZESSE0 TWEZED L EHHE] (o
T RRE3) OBITHA ), oF D EEIE, BEHEEZIILDE TS FUHED
EVHEELEB X OETTHE EO. SOICTFUHRBONEICHY 250 2R
L) ERT NEoP) (B 22 vw)2enTEsY b baA8
MERLEE (WEBENT 5 HEE) oOBIZEROMRIZIZE & F 5w, ITBULS ORI
EDHZIUTHEL L) L. BIWESLTHIZ, BRASK LT Ak % 5
THHEO D B, ATBUTHS [FF] 220352 L%, BHATAER OO0
FHOEFDO—2 L LTMETL30, 2F ) Lo ) bE2opllnw) 2 &
NTELH L, FAREOFIZERITHONFICET LMD, T4bb il
EIDEHZOBIL V)T EIZRAH D,

()CTHER L7z, [HREHBT OS] 2% (B#) Thrwifx—v&, [#H
OB bt (Hil) EVHERASHEEE LCo&ikl ) RHBIZE
WTHERR L 724 A=Y L OB OBAEIZHAS 2 TH A9,

(3) MDY b O — VIR DEN

T, 2072 T5LUEINLILICRL] )T L] 2EDD
FHEBE L, (20T %35 LATAHERSEMICENCR L] L) 2
L] RO LMERMNGREBOXIGEICRS. 22T [ ] NORIUIHERTH
5 [7BOEAM]Y »505HTH 505, FRRMES & &, [TBITADS
il B THWONTE [E7VHEE] & LTo [dfithl & DEK
Wil LoMoEn— [Halfih] o—2L LTo [Fi] 2235w T
R ENTZEEABIE, MENRE LD OO, M EL A LYK
MRYIRICER E SND DT TRV L, [BRAITE] L L<To [#T]
WFATH) ] 2B VTR ENERAMOEEIR. SRR L 25 bIT
TREVWLOD, FEAATA L LTOMIDBENBD LN L —% BT

9) HE - EBE (E7) 16H.
10) FEM - #i#EE (E5) 98H-

31



e (KA1

AXMICBNTHBRRENZDDTH L, 22T [wFlfiTs]l o—ok L
TO [FF] L) BlEoBERIC, B [FFT] 372100 LN SIS o Rl #z
RO HHE, $abb, [[TOFRETLHERIAINLZLIIRD] v
)T L] BED DL MBI BBOFAEIHES N TS L) I bNR 5,
LA 3] Wi, RRE LTOZD &) BRI HEED, 4 B
RGHEANORGE E 7213R N, L THEEZZREDDOLOND LR, 5
WCE I R (sl ol snhs [Fal- T8Ik 22303,
WEROLEZA, ENLOAGICE > T obhiz, T on (T4
 [Lawv, $72013] §28MEShEZE1h5] L) e ZEDDH
o, e BARRBIHICBITEENR, L) EIXhD), IHIIRIEFY 6
BHATE] O—o L END [l 2onwTh, 1EAHEEE K] ShTw
BWHED [[Z017%% [Law] LRGSR LIRS twHle] &
SED BBFO, 2 BARBHA~OEETH D L v, R0 AEkO BB ]

BETHAH. WTFhIHE [@nmﬁ%JGTﬁjrﬁijrﬁTJrﬁﬁJ
DVTFND) BELNLIEEGIZBVWT, ZRUHM4 DITEWNS D HICIE.

<W%@ﬁ%%?é[itib&w]k%%éﬂé;k:&éjtwvukj
2D M) 2 (VRO S B12) BESATOLDE LS 1B,
M2 ] & LCo [0 GHAATE) | OBBICD. b sl e
F2. bbBA [BERICE2FBOER] OF. [#4liis] Thsd &
RIS | Tho S by WorEATS k7 ATBIT ISR L CAFBILS % 47
3 HeE 255 2 MEAHIE L LCHEL TV AT EAS AW LIEES £
ThhVve S TITBI G OB RICH LBHE S > TW5HDIE. £ L7ZITH
W DRI ED = & Tld e ve ARAEIBZOE, [RAIFS] O
BUFILD . B ORIBE & I, WSO F 2RAD [[20
FBAT2 (2723 LA0] EMRSNIEICA2] EW) L] #EDD
B, @Al GTEULS) &) M« BRI 51 2 BRI
FHETAH, SbERRE L THEENSE, LWwHIT ETHoTzo ZLT, [
WA | & LTo [T Fikfis) | oBRicbel). BAD [Z0ff

32



[EEHE OS] L Lco B & k)

HETDH [F723 L] &) £90w) L% 00 % ED b HEOFLEN
BEshbd, bobkdbZhd, ([[Z0f7h%2 35 [F3Lkw] LRES
N2 eilha] vyl el 2EDbHH) TR, (J[207hzes5
TR EARDSERMIIERNC 2 5] L) 2 L] 2EDLBIH) ThoH, HHHE
S5 FHHITEZIF, BERRHAD (4L [FF0] LIFA TV 0%8%
Ed) B (WA 2T RCTRINTRGEHOGER (R EL
W] T HRMESETEHA, TRICUS S, [WHWITH] & [TRRIAT
Z1 OO &, HEHIZ S HIZBTD X 9128~ %,

[HTE (i) 75 [MASHEL LChaiMedo L (LAna )]
LR BB OR SR & 3 2 1TBATB THHOIH LT, %% OBRms) 14,
BADB 5 FBOENHRELT Y b O— LOR LT TS TH
21, (B AURSD)

Elow Y EATRD [TZ0fT %35 [$2dLaw] LAE SR
LTl B] Lwv) Z ] ZEDDLRBGMAMENL, TTREWITHDO—
DL LT (#iFATs) » [[Z20fikz [Law] L4786 BEPERIC
WA s] L) 2 e ZEDLHERMNGHEANLRAERTTRRTHL LT
5% 513, LEGIHELrS ELICUTOLIICE) TR THS L H I/
b,

OFBIABFE O P T HHEEHOY S, CoBANGI. [TAFFEE L
ThrITEIETAH5Z L (LAwZ L)) BR] v [HFE] RIET LHL
Thbo bEALATA LY UYHPEREEIN TR WILT, @EBEICITHhIT
LEofTEIZNAAZ I =352 LIETE RV, FHEMIZ, B

11) M - §iEE (E5) 97H. M MR 77BE T GRF) [BETR]) GERRsEBe 2005)
185 HB M E,

33



e (KA1

MFATEZ L7z (F723, Ladol) AAZUETLILEZEL, FRAAN
F MDY [F%E] RCMBETEZ Lawy (F7201E %) £H)arbu—
Vo(HERED) LX) ELTws 2, $-RBRAEBHA, UHBRBONAE
DFERO 7= OMEIBAT % 80 2 Y565, MEIBATIT AT SN2k T2 [
F| RERTHDLZE, S FERV,

QRN GBI O T > ba— Vi RIE, A4S [FFEELT) LX) AT
Bz ce TAKL $2bs [HF%E] RURTHFERTII AL, YFTH2Z
WL TRENLBERONEWENNRZEET 500w, [FE] Lid
WD (BlE) OMHIET 2HRTH 5,

22T WBHEO (72%) ST 20hb ) HIZonT, KRR O %
ARLTBEE 72, BIZIFIEF I LT AT AR L, ABIZ—ED17%,
Thbb A EI ML M L2BHTH S 1Y oIk L, TTHERBLH] -

. AT B Ko THEOMIE AL E - AT 2T h 2 1Y, 20 b
LA REOHRIC LNE TARBITAOBENMEE L, - BEFORR v
LT A E IS B R T [T 8] Wh [(Th] ThrLEhs0
PEETH-72] La3hz ¥, 22T, [TAB] GERERIHEM oxg
THb [1Th THEbOIERIIEAMEL] b3 [THETR] W 117

12) 3HHAZITHEBERERBOBEHTSITBNTED LN T WS [1TH)] A% (i)
FEO (D F VMEBEIATONIATE & RIS X o TIT DN B ATEI W $ b A5 U 3§
BIAEHBOZETICBWTED S [1TH] ICuEIDE) 5%, 29 Lizar i
=)V (RIS [47Eh] L72ARADSRRE L &9 % 78] % LW/ oofRFhis L OF
UM oME B — &2 FEE (78] 2 LAavn00—k T BSTiEDTHS, 2F1
ZITIE TEO—BIE] F. HEFOAHDO-OICLELZDOTIERL, b LAKET M
e T ELELZDTH S,

13) - nideE (E2) 185,

14)  Hr - widgE (E2) 187H.

15) Al (FEARM—HED) [ T 4] (H2E 1993) 1H.

34



[EEHE OS] L Lco B & k)

)] & THERRBLEE] (MErefd G-Hl#) oW RTH 2 [EATH] (HEEATA ]
) LERBLTALY . TTEZXADIE. FHHBRAEHEE OIS I127%Y
TOUWRNOD L 118, ThHhLOBEB T ZEAEL] Lid—R L b EICH]
AL TEEFRRVUERETA] v, [THETS] 7% [175]] sexic
KU T— [ERERITL] Lo [SRTh] RELMEINEr— 2 (B,
P 64 Se—HAYLEI S L LT, [TEITO [ 285w Thsh
TREBGEEOAE., WEIEOMBREMICH LT 2 EHTE. THEITEOEX
HEoTHREING] BIAMBREOAREATE (728 213, MADFTAEY % BT
CHEEFICEA L2V EETAHE19) L) bhiud, [WHEmTE] &
2 HFERDITL] e EMENL r— A (Bl 2\ ZHNHEE) 55Dk L,
HERERT S MO T TOEMRL IS L 2 5, FHBHEE LA L LT
PRAIIE Gk, fTBULG., a8 A EH TREIRTS] Lo (5
WATH ] EIFENEEDELEVI L THE Y, 2F ), REMBHHD )
& TN 4] BOIKETOITE MERED) 2GR L L) 555 Mk
MHBEIEC TEEERTS] 2B R e §2 ((ERERTS]
DRV [WBITE] OAZNRET LI LIERV) EWHRDIZBWT,
WO B S HWH SIE R 2L b VnI b, bo kb, Bl 21T R
) BB O LS W RITA D £ 72, IHEET S, Thi e
VEZTZHV VR, THIZOEHEH - FBFRDTOXH T,

(LI 2T (Bl Eo) U MRS E LTo [RT) T
BEFBRBIE, TREZFHVTBI GbNERADFABIZOWTIE, 2h
BHERICESE LE 2 TETEHDLITT, ZNEITTTETSISHICMEZ L X
3EVIDEOFE D, B3 AOFUN, F 31239 L L CHAIRIETT B A

16) A% - LiEE65H,
17) [Ed1r5] L [ESBOTH] Ll REES [1THREME & NEF] (RE
Wk 45 2000) 137EHUTDH D,

35



\\\\\\\\\\

BIhbnbZEHEZIBHONSRELTWS (0F ) [W450iTA] TH
5) MH7E, EEZLNLIDTIERWVWTL X 9 ho] (BEEIIARRES)

I Tl (R ] (ORI H B MR GBLEE) O F CTOTMRE L1 k) 5
7o HHERBIRAT 26 D 720 ATl (DOBFRICH 5 J/BEIRFAHH) O FTo
TSR R B L0y br— g ([TAFFEL LTH2THET 5
ZE (Lawzd)] BiE) omAtaBshTtnd, 2 TANE. HER
LS T OB NS T AT AR EE T A] L (BRDO) 25912
[EATA] LV OB ET LICHENGHHiZ#E U CoEFD N F < DT
BT D (BHROT) 2DOTH-T, 2F0id [HEAT4] 22b0b, %
WU (ERDT) 20 ->TLEXIE Z22IXHEDIFEZOAE (725)
DF 2Dl (OF) TLAHWY, ZOEEKT, [HETE] EIFEhTw2
b, [[AFFHELLTCHEITEHEZTLHIE (LhAWwZE)] BIK] ©o—>
KB EZVOTH D, &3, WEHO TSI RAT A Z 0 THAK]
WA O PLEALE S 2 B4 LR EETH 5. TIRMBHEOENZE S
R RE 2 [AT4] BRI BATAICT LGz Lo L
T 5 IR W BAT 2 45 o 2 WBIAME D D . —F [T TE] &
LCoRu] (#ifedird) OBHmICE. RAMOGEN EHfITAL LToRh%E
AT 2 720 O 2 INET MR GBI H 5 2 L IkICHz, 2F D S
Z Tl MEREMT G-HHIAY, [HEE LT 2 [TTANBIhbhs I & HK]

TlE% <, TOTA% L ORSNZEEONEN LR R 2 T 2 05 H

L, [HE] Lo (Ble) ot RICE T A2ERICELEMIT TV

DI L, #HEREHBEOLE, HETD (FH¥E) ottt ibns

B B Tw b,

[T S] 72L snsd (BHl) (2 il s 217 ARt Hn

18) #z@ L COBREDOHLIIHNT 5 EK DT (Deutung) L\V) T LIZDE, F ¥y
(M= = BRI Mhkekas] CAdE#)E 1935) 13EHDIT,

36



[EEHE OS] L Lco B & k)

TR EOREEROFERTIEIL L, MISEI NI EOFER) BEH)FTDA
SV (FHE) RoHEL TR (BlE) Rodfg, §oabbilkft 5ok
DRBIEDP RS Rwh s, [REHRONSR] 25 (B#) THrLw) 1 £
— Vb, HERAMASHE OB & LToEELEVWIf A=V DM
BERIE. LRO@D ) BIFICHEEEZZIT, SHICHMINE XHICHb R
%o

3 LEEEA X —TICxT HEFEERA

(1) 23

wEL I, (FE) o [F~o] FLciznd, T B vy (@l
2) ROFLOEHENEED 5 RN GHE) ThorlwI 4 A=V,
FHHHW ORGSR L TR G L v (Bl) ROFRTHE LV 4 A —
VENBERA S THHI L, 2 LT [HEHMOF R TH#Ecod o] &
BONBBOWBRICH S (BEO) BELIE, ERZ) Lif A=Y Tah
o572l TTETTHERREN oI EZTHICEHNTLE, THIVH 2 EICh
%o

LIAHEDEIHLL R L, [HEHONE] L LTHESRTEZD
D (H#) 2 E & E S v, BRI S MEROMEEO % 5]
L7225 [ CAREOBA T TREONSR L 7 2 MR A1, [0,
G, BRG] Th b Libx2 Y (BEREARES . 76230k
MR, THBEL D THOB L 2T XToOMGBM R LB - BAK %
HEPEERTEONRE RS LIS CE] L LT, &8
Zitwvd [T Eid, R - B A ERTE] Tho 2% (A
BARRES) ., 512, BEHW TS E LT [BHEEOIT) FETA] (6
A2, NERIKEOWEME SR IR L LTz L)) 2%

19) FE - HiEE GE7) 374H
20) MEEESEG [AAREESER] (8O0 2011) 634, 635 H.

37



e (KA1

B H T ¥ MCARTV A ETIEH SN2 EAHH [HHE12 3, [E3 2512,
T8I 4IE, AT - FEMTAZM DT, BIFEEOD 50w 5174 258K
BAEMOWNRELDLZLEEDRLDTH L] LHBRTWE, EAHPED) L)
W2, EEHIWOE S GREE) Tkl L LAETNEBIVWET L2174, &5
WCIRBEETAED (fThH) LSINELDTHS ) D%

B RS EETHLLE, EDX ) LRENRENZRSESNS D).
HAEBZLEIS S IHIC LR, (20812 A L], (BH) »EL v
DIFH Y R\ 7208 (FT8) PR E V) DIF T CITRIIFICE D w2,
EHN RABENC X ) BEHE VL 52 DN TR WED P BE % w7 L &
LT B (rks). FAHFEIED 2 FHICHS 2w TR#ELE T L L)
55 ()P, HHVIE BB (B2 A AMERE) (HERT 5N
BORFERET S (74) »° [ER] ZLvonik, HRoLZrzns
1%y AL &9 & L7z (Hil) BERHZL v 2 hnZeE i,
U1k) OmTHLRBEIITBE, ZTRAAIELL L) L L (B#) %2, H
CUBMNTTRHTE2LEI R, EDFAE)Thb, EE [k 178
S T, THSE D wIhoiEd, Biiess (k) &, ToEWw:5%
([—Meryfmgeny ) 7203 TEEARY] wahice k) (B om bzl

21) AHE [HE] M 2007) 632,
22) SRR, BHESIAIIV S [, frd. FIDLES) &, [H98% LIV
[, e, AR OEBICHET 2 20M0fFs] L, [Z0MBICsCH LS o)
YLoo, T525 ¢, [#E81] £TH MEMICHEECKT2b0EMME VS 221
LEE o, ERICEHINC L o CREEENE SN2 KA. MEOBRAERS N
Lo LS, THBICMT 22 0Mlofis] 5 TRILERS] & LTRBEShTns
LOLIMEND] ELTwD (BB - e - i BES - Wikia [N %76
G~H103% GEMBEHZEAEL ] (FHEE 2004) 1038 [EESEHR]. % B51HLH2
BT A AR
23) WEICX B FAMHABE O [Fhi] Mar ta— b HED Lzitd & L ChiigsH
(122) 1028 [EHES=R], ZOMBIEEL 7260k LCHM [HETRICHT 27
WA - T B FE 108535 (2001) 38BEMTH LU [414H] BT SR
Tk

38



[EEHE OS] L Lco B & k)

THWHRTWS, DE)fEROE A, B#ties (Jrh) OBEEENL LD
DL FEIFZOIEAIT ORED) OBEFENZOZLEZ UL, EitEEA 2=
RIS IR 2 VW E D ERAE ) TH D,

(2) HplOPOBIEL LY MEEH 0

bold (1) ofTd (BlE) 2T [FITH] ITOVTIE, £
DL BFHTWYIHIT S Z LIZTER W,

ETAHT, BIARTICRIAEBEEROREBO X )12, [ 4. B
FCix (Bl Thrlsnsroizx L, [W5] IZoXFEL BT 5 L)
BARM 2 ER (1745) TH D L SN2 T2 W5 BN ERIT L O% 4.
TBALS (Wb W B — L3RR <) R P X 51, MR EMARY R (]
i) BlEIC U722 80 HiUE, FE GTh) OBELH Y H 5 2 L &I
E2PNE0, &) —DOHEMFRETIZ R WD ZLTENRDL, HFELTE
N ERNERTAOGEE . LI UVITERBEEGRTRGR, 3742b5
HHBEREAEONBGHICB W THFLIL Y, 161213 [BREHRE
Tl ® TR FEEENBEME ORI L TEM S A EHRES 2 RN
EHOEM LA, & 510 TN ZARMHE S ® Tk, HE A

24)  SEICARTRATEH O G HIAT A L AT (X LCORT) OB HEM L
7ov AT OBERICH 5 FBHEMABHEO A 2 — V&, MENERA R E 55, &EET
B (B Z AT EATE) SR E B 2 REICEEN R ZNTH - T, IHEWE
HEOZTNTE RV, L) TEPMBEE R D, [RERRRE] I F—onT7T
V—oHIZRESELNDL ZENRLVHOO, MEFITHT 2HEE B L 3 5 ML
& G LALRHRONPHE L V) B EE L 2 2 RPATRB L TR, BHIY - #EE2H
BYREL (LT D) 720, mFEFE CAEOBTE L (B2 VI HEREREOR
irigfl e [H#E] &) ReZEICREEPEL LN R whbIITERV. b ok b EREMH
1R VHO ZEZ LT RIS, ATBULGSFOBRITRIT R O A 7% O T WHNITS b
HFINTHEY, ZOMWY T, EELOFRBIRABLIE O B L WO RATR & HAIITED
LEIHNRG, B TENTE LY. FMESIHEHOBITHREID (FE) Ko
FRTHHI LD E BH)R TRV,

25) RAHIFIFE4H2H - RESLEH475 1673 Ho

39



e (KA1

o F oA ORME R OF L HOWELZFER LAV L (B2HE) o5
FRENEEHW IR E SRTVD, 209 LEREHRAFRIZVDLO S [
TEER] (WL HEE24250 28 1HBEM S (M) THH056. HIGKRD
BEEWIRZA P2 EDTWAEE EHOANE) 25 [HEELTHLHITEZ
[L7z] C& (L% (o] 2&)] 122o&, ARKICHT 2 HEREETZ
B v ) BHREHEAGEE SN LY #2053 THEB L 0789 5 %
BLTwbZ Ik b,

INHD, L THROERWHPIOBIE L, 25 4 THEX B & ORI
DEVEDITL720, WIEEPEATL0E, NS [ITBHER 2w LAl
oM - BRI 2o Tid, THEARMERE X, MERUHHE & 1724 Bid
OUREZMAT LI LI%5] EVIHIFHTHL FTHEVIIRMIZERD &
CTAHTHEVA, FRERRRICBI2BHEGSHBELRM L L IICEZLI L
MUHER X S ICEbNS),

(3) dw

FRtBlgEE 25 4 THIEX G L OBIZH) GVE 2175720, 9 —2)
ENd b LI b,

H AR 08 = 5 O JE AR NMEBLE (B & OB BEBLE 76 & D& Bl
Bli) &, ZNOIERT S TBEIE R 2F L] v EFEI8S1
WD ED DIkl L3 WA —RBDIED ) hro FENIZHED 98 5 1IHIZ
B9 [ZOFB] OPLRE=FIEDEARNWAMEREEFETHL ) 7205 £

MW 2 FBE R xA L] EH200 L wnsTo AMEBESIC
S LA RITHICERBETH ). EEORRITFIENZE, EE2LHZ
EDVBB TRV EIE, FEITHITHT 2 EEREEDERIITDA TSI L
PHDBVZDEDTIELVEAL) D THLT, e [EE] vyl
(EFET A2 HMEAOER) | L) 2 & & 208, HETAISHT 2 EEE

26) BRHIPH 224120 H - REE64%151H,

40



[EEHE OS] L Lco B & k)

Hh. SHIIVEFS REAEGE) (T 2amEs (HBEEEEcEs
W) b EDIEEARFEICT T A EERET S, 2HEE S LTH
BICAWBREZ LIV IR BREDTH S,

k)i NEEl & [ER] LE25TERLGE. HARERESE =%
EOMHEIE. 2HOBBERGH2LOH T, E5054500, E55TH A0
(Z2—=bFN72) LBEZDEZRETHA I 7ZH B2 TBEHGEERED [
TR ERIFR L VO HIEIEA S, FBE X EERIEHEEE S
LY CHIET 22 &1l b, SIS Ly BHELUT o FALHLH o & B R 7S
b n b, RREDI8 5 L HD LT 2 Byl F AN AMERLE 258 A
S, FRUIMEREA 5 BEIAEE O N A B CTHRIET 52 2 L 12k %,

BETHLHZEDHOEPLR TS [WHZL] WEDEZHIES 5 LT
By (F3RET 2AMER) BEEEED LD P2 Fbh s BT b, &
P EoBEx, BEREHMEIESNLLECHRIET 22810k %, ot d
C oYt EWEBUEDSIEAT R R WHEHME T 2 O Tl < BEHIRT A AR
2iE, BEONFICH LTI S5NE25 L) IC—EONEORMZ ELT
BATH (BATH) 2 FBIRAEBE O MG IR RN BE S b 2 L i
oM TRFT ] EHse B3 205 (Biiked—75) OWa LR
JRFE UHETH B

U EZEF 212, HAEERER =S EO#MER. TR 2HE#EVFhpy
DATFT) =~NEHMZHHTELLDTERL, L LARBIERHIFES L
2 Y51l & MEREA G ASEE SN B OW HIEA SN, kT 2 WHEEDDH
LD, L) OPEFRORGTH %o

FRo L) ISR AR E S, 2HoBBEENGEH,r SR TEELTH R
W (Za— F IR B EE A, EEES LD W PR o
MNEHE L) EREEEGTL2L) SEOFTOR00, Ewvw) Tk
RN AN (FREMDRV) HIF GEENE D »ONRHHE) L),

27) ERHFEATHEIHN 14 H - RE59% 775 2087 Ho

41



e (KA1

ié’a*ﬁﬁﬁﬂﬁkffﬁﬁﬁﬂ>:ﬁwfmwtiﬁﬁ\Zﬁwﬁﬁ%
Wi IS IS0 SN X3 DOL LR B 22 HOREI
L EO- LY vy LEMETE R LA, 29 L AR &
1B L7z & 25 TOREIIA BN BN & 0 L 72 0 B ARk 81
GO TR, &) EEBERRRATORETH S o
F 7, BUHBEOMERE VS F—h b IS B A, 2 BRI
UL, Vwhbwa RN & TEREE] QBRI E VS BEICSwT
—SDLRVTEETTHLITIEVDRLRWVWTH A ). 2HBIBHGED» S T1UE
e ht 5 BEASE > N2 BT Ch HMH & FBIRABIEAEE S N2 B TH
BHEL BN SNERETHA I, LEHZNED < E CHRROMREIETH -
T, #HwmciEZwv, 2F 0, 2HBBHFRICY > 720bEWo T, K& LT
B2 (PR D2 LBRING [AHEFEHIERMBE ) GEYEME It

) EHEELZITELR SR 5D TRAVEIICEDLDNLE Y, DI
BRI UL, S TGS EH 1 TEREE] 2 idk 550
753, L Lab, 2@ S M5 Loob ., B ZEREHIED £
7oo THRHNC X B ATEO B 12E 2 2 HIEO W& % 4T AFESARIE
YD) AT o THHIE TS B 2B AT Tk B A E
FChD, Lo BT BN LTy SR [AMED S
B AERT AL L CARTRETIRAVE S ISR, S Th 7.
e e B DI L AL DR Th > T 2B & )
O—FBEHO—WHTIE VL HICE b S,

(BBWL - F0OT FPRAERRABEEIR)

28) RiIBTE27,
29) ¥ - BiIERE (E2) 310 HiF. M MEREMEGRD? S ATHERH L] LT 5,

42



B

CCCTBIZBHT % 2011 *E3 HMMBRE SRR
OB L A

—— ALPDWICEI SR T+ —I 27 DOHB—

X B O A

1. iELdiz
2. CCCTBIZDW T ORMZE R SRR E 2 &
3. CCCTBRAF D HARMMAL A U853 O3
(1) CCCTB 42 DIEA N HAt A
(2) CCCTBHHZED&HDIRE
4. MOTASZEIEH] & ORI
(1) ERESTTRITH T 5 OECD BE=AliNS 774 B 5 4 > D¢l
(2) BOZAZEEHI OB _Foo [
(3) CCCTBIRARAREGET 5w NI N7 4%
5. MBAEIZE 5 TO CCCTBIRAZ O [ E M
(1) EU OFHFSEIFH F O LIk BRI & o341k
(2) HEABLHNCEET 200 W E OHERR o 585
(3) IR E 0P ABLOWUL
(1) BOTAZERH & OARARE 2 3447
6. CCCTBOf¥—— [X it s n/zli)i] &EOBEHOWE
7. BbhI

1. FU®IC

EU (BRME4E) ORkMNZEE S (European Commission) (. 20114E3 A 16
H1Z. CCCTB (Common Consolidated Corporate Tax Base, [ 3afidfh 5 it
BA—=2]Y) IZoWTOIERZRE? #1757 THUE. 20014 DOWFFEH A
Wt TS B 5L Y DB 104EHICb 72 2N BREICE

o — - Yy —F I 11% (2012 : 3) 43



e (REF)

FAEMHOBRETH ), EUNOEBOERIZE 7205 TiEBI§ 5 0% 7V —
TN AYTIAT YA - TR NEEABEEOWME T, WOPDRELRE
ItZ b7 WaEMEDH 5,

LDV L D%, CCCTB DM %5215 5 7 )V — 7 HE AN ORG 2D Tl
ARZENEH] (Arm’s Length Principle) O@AAER INRL BD 22 TH b,
OECD E 7 NVABISA 95D T Tld, B A H D HLG i 13407 45 s N
Hlo CTED SN LEEND Y . AlikE AR A RN R o 728007 4 3 B A6 A%
(Arm’s Length Price) 5133 N T3 & SNV, BiE YR 5 S BiEmig 3
Biazbaz b, ZEEMEIV—TIIHLTIE. £LOET, T0OH
5 RS AR AN > TV B 2 L 2T 2 200X LK 51 b
I oo, ZOZEPREICEECALE RS> TWELEESbITE
(72, LFEZITonbEvo T, 43 L BEMEREZNETE 2D
FTh i), TNAS, CCCTBO F T, MEEDMMZ2Z T2 0¥E7 NV —
TOXEENOFREZER L ET (GRICNZZD, 7V —TNEAHOWG |2
SAEUHERITEM SN S, CCCTBIAE59 51T AR (Gl
BN — ) Z 7l - HRE - e O IEFEE Mo AKX ) KBNS T
52 L5728 (CCCTBHEAR865) . MR AN 2 LEEA % < 7%
2L, AYTIAT VA A MDD LD T LRI NT
Who 72720, H—DOREITN—TIETEHHEATH-TH, HRbD LI,
CCCTBO#H %2135 2 &N TE LEANIE—EDOHIBAE 2T HNTEY,
ZNDHNOENE DTG NIOWTE, fEkEB D MvaskRRI2SEE S5

1)  Common Consolidated Corporate Tax Base (CCCTB) ®iR& LCid, [k N iEBiHE
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e (REF)

® @7 V=7 CCCTB DM 2 BN 72551213, BHAEI V-7
OHLE R DM (STha [F7-5MPi% ] (principal taxpayer) &9,
45:63) W5, MEEETN—TOWRMERE GAFRITHEINDL, 7TV —
TOMRAAEE A EMEZH-LT0b b D) Z2REL T, AAEMBIHH
# (consolidated tax return) % . %372 2B OFAE# O EE OB
BUR (Zhi [£7:-58%2%/] (principal tax authority) &\ 9. 45
R2) ICHITIUE, ZRICE > TH V=T OXMERAED P ERH LR
L7222, WbhbWhrT Y - Ay T - Tay s -7 7Tu—F
(one - stop - shop approach) 2R ENTWw5 ([FHHDHOEE] D1
D8F T F 716, BIXNT 7T 74, 1095).

(2) CCCTBHESENEENHE
CCCTBH#a4%i, B, 18DEK U3 ODMIELE (Annexes) 75 7% 5,
F A EOMELE ZEZIZOVWTHRRIUTKDEBY TH B9,

(a) [581Z% &8 (Scope)]

BAEELIETIE, HAYFROHN 15). BYROBHEZITL I LN TE
L ANOHP (24, 3% Annex 1, 2) PEDLN TS, EUNTERIL SN
72 Annex 1121817 51 723: AT (Annex 1121%. European Company, European
Cooperative Society D44, F MMM EOENETER SN S EAIFIFE STV
%0)y 222, Annex 2 (2F1Z S5 EUMMEOEABH OMRIZ%E 2 S OB
BAOWEAEZITAIENTES QFL1T), 204 ZhbIHTLE-H
DENGEBSOBEMEZTHLIENTED (2452H), L7z2-> T, EUMD

16) CCCTBH4%n., F & L TEMAKMmA, S DOMiEE LT, L. Cerioni, “The Commission’s
Proposal for a CCCTB Directive : Analysis and Comment” Bulletin for International Taxation,
September 2011, p.515, 7z, £ & L CTFEHMA» S OHErE LT, A van Eijsden, “The
One - Stop - Shop Approach : A Discussion of the Administrative and Procedural Aspects of
the CCCTB Draft Directive”, EC Tax Review, 2011 -5, p.217,
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

BADL, FOPEIZOWT, CCCTBO#EH %% 5Z ENWEETH 5,
(b) [52% EAMLI>+7 kb (Fundamental Concept) |

F2EITE, ERBE U5, PEICHT2ERBE G5 PEINMTV LS,
COWEEIIBWT, [MBi#] (taxpayer) £ I1ZCCCTBO@EIH %2 %752 &
EBIRLZZEANZVW (45(1), TE-25MBi% | (principal taxpayer) & 1% 54
R BEEDBEICHEDERRENS IV —TIZBWTHIL L & 2 MBiE S
ZV (45(6)a)~(d) . [HERZE] (group member) &M% 7V — T Dk
B PEZED.) # v\ (45(7)., [F7-28% 4% (principal tax
authority) &13F: 72 MBLHDPIAET 2 MBEOBH LFE VD (45402),
(c) [B3F AESICHEINZHIEDREIR (Opting for the System Provided

for by This Directive |

3%k, CCCTB2SEIMTH 2 BEMET 5. RIFFVHBET 5 CCCTB
O %2 T 509 ik, EUSIIN TR SNZEAOERICE A2 L (6
4 138). EUSHBAL TR S N2EANICOWTH, EUSHBNICSH 5 ZDPE I
DWTCCCTBO#M T2 EINETHI L TEL L (6528 &L
AHEIN TV D, BAPKRIEF O % BIRL 7-56120% B EOEAB
flix. BIBEOEDHZVIRY, @HINRL RS (75). REFOBEIE
MPEBTINICKTE2EEN D72 LTH, EHIND (85,
(d) [E4E BBIN—XDOEE (Calculation of the Tax Base) |

4TI, AIES2EE S NS ETORBAN—ZADFH TR S TY
bo BHAIE UCHEE R OB AIEERERICLY (9513 B NI E
S (9521, BN —ZAORHE BB RO S (9431H), #
BAN—ZF1TABEETLICEEIND (9F4TH), BBR—21F, A
(revenue) 7205 IEPEBIINA (exempt revenue). FERWHEE M (deductible
expenses) MO ZDMOIERIEH (other deductible items) %7 L5\ CaHA
END (105). FFERBINAZ 114, ZRWTRREMH X124, el
EINTWDo 32505 425 F TITBUE ST 2 [ % B O WA E1E A3
[ZoOMoOEREE] & LTEBRTRETH S (135). i, EBRTE 2w
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e (REF)

JH (non-deductible expenses) & LT, AiY4 (144c13H(a), ZKBED50%
(D) . BEARZHER T 2 PSR (FIEHC), HEAB (FIHQ), e
(F3H(e) 7 EDHNIHFEIN TN 5,
(e) [&#5% KU EIL (Timing and Quantification) |

ST TIE, FETROF (1745) 2WVRENL1E0. WA (185%). #k
TR (194%) . WA EINEE IR T 2 8M (205) . T - t:Hhm
(21%) IZOWTOBENBELNTWD, FHMEICHE L Tid, A S TERR
ENDHDICOVTIRSHEHICL A0 (2251 5H(), MBI EFHTERE
N ORZWEE % X6 (the marketvalue) W& D (FHbNed)
SEEHWCTHRA SN D ERE M E122 W TIAIEMA (the fair value) 12X
% ([AEe) Ll IhTwb, M- THENSE (22521H), 7t
HHMWTRAE SN EMEELR EOERT, 235 ICHEIN TS,

ZDIIH, EEY (Long -term contracts) (2 DOW T (245%), 514
4 (provisions) IZ2OWTOHE (255%). 44 (pension) 22V TOHE
(2652) . AEEHEDMEE (bad debt deduction) IZ2WTOHE (275). ~
v ¥ v 7 (hedging) \ZOWTOBE (285). o - BT OVWTOHE
(29%). REEEIZOVWTORE B05) MEINTVD, o, BEEAL

S ZENIHES A £ O PEIIH§ 2 B & ORI &3, HE4EEEHED
Wiy A END (315).
(f) T56EZ EEEENER (Depreciation of Fixed Assets) |

H6H T, HHEFTON =V ATREN TV %o WARERIE IOV T,
36 & 1HHICHET A b0 (Y. BEYDAL o RWIREAMEHNE#E (long -life
tangible assets. EF&lE 4 5:00), ML) MBI AR EENE DEHE S
ZNUHD S DIZOWTIE 39 G SN TR (F—VEtE) »47h
No, FANE L THHEEDOKFNWIIAHE (economic owner) 7%, i)
BABRHE L CTHRTE2A G451, V)V —ABEORH (M52H) .
FEEIT A B AHRETE WG ORS (FIH3H) PEIN TV S, WHAMHE
HOFENIZOWTIE, BHADEDLZENTE S (B454TH) . WAMMEIM
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

B, W 4045, W DIAh oo SR J00 i 135 20 o 13 15 48, IO E R 1L M 3% &

EDERREONRE R WM AR S LD 5N TB Y WA 33 e

(a straight-line basis) T#» 5% (36513H), LA oMiEINEEICOWT

X, 0L DODEHET— )V (asset pool) IZANLBI, 25%DEHFTHEH S

% (395) . b, EMah. M T BRUE S LR O &

R (405). MEBEDERDOTMIOVTIE, BRAMED D Z &8

T&2 (2%),

(9) [887Z%F ##8% (Losses)]

BTETIE. KEFICHBEROEDD D DGEERE . EARKOBEIIHE
EIZBWTHERRCTE 5 2 &, FVIABUEE DA IR, PERROR G &
ENAEREILENREDLNTVD (435,

(h) [E8E AESICHMEINIHEANDSARUBERICOVWTORE
(Provisions on Entry to and Exit from the System Provided for by This
Directive) |

BT TIE, MBLANAREDMM 2 BINL 72 E & AHED? SHER T %
Bt o, B - AEOFHFHRESED LN TW5hH, MBLEPARTHEEO®H %
BIRL 225G, TXToOERE & AR EESEA & 12 EH OMfigH TR
flishz (445), BEEME, FHIE L CTEABOMAFICL D U5513H),
ol REIZA, 5144, EET1NEe, ARAEEHZ ST 2 BUED
BEPNTWDS (465~485) . M. o7z ARG Ow % @R L 2-WBi s
AHIED SR L X 5 L3 2581001k Z0&E & ARIIARTIEDE D 2 HHI
2o TRARR SN D (49%)0 395ITBIET 2 &M T — VIZAN S NI K,
R, 5184, MRS IS 2 RV BLEE» N TS (5045
MH535FT)o
(i) [589%F &% (Consolidation) ]

EIREICIE, BEBEANOFIHOAHIIOWTOMBENEI N TV S,

A TNV—T DK

JEEMBLE (6431 - ATHOBEICESXMBEOREE & SNBEN, 4
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. OREF)

Z(1)4)) &, DEUMNICHIET 2 €D T XTOPE, (i) EZEHOREHETH S
Z DA EWF & (qualifying subsidiaries) @ EUNIZHHFET 5 $XTD
(i) I EDORHER TH 2 ZOHEKTERLOTRT, ROW E=EHOF
HHATH Y 252D EMZ M-I @O BRI E 25, MO FEHN
BE (UEBASHOFER TR LIlkoT, 207V —T%2kK$ 5 (55
%)o F7o IFEMAEMBLE JREWBLE DAL OMBLE) (X, EUNICHIES 5%
DFTRTCOPE LMBEOREZTH L EDTXTCOFER T4 (EUNIC
FfET 2 ZDPEREL.) Lo T, 2OV NV—T %M T 5 (55523H),
T [HEKFat] L3 R EE AP ERRMED 50 %l 2 -3 53X T

O &K OHEH M0 454t (all immediate and lower - tier subsidiaries) 1%
BEARD 75 % I FIAE D 75 Yot & K % Ml & F¢oF AL OEF M2
KRV (545 1H, FEOHMEEEIC OV TS L 2HK V5852 H.) .
WRETFH PO RHERP ORI IV — T OB AEL 222 LI TE RV
(565%) o

B S O #iPH

TN —=TNOZALDRBIN— 238 SN D (57K 1) o MATRBIN— 2
(the consolidated tax base) & 1%, 105KDMEICE IV TRIE SN2, v —
THOTRTOBREEDORBNR—ZDEFTH S (45:01), HiEHEBLN—
ADFHIZN 2D FV—THNEAB ORG24 U 3 mEf s b (59
%U@oﬁ%%%ﬁ%@@@%%ﬁiﬁw~7W&Aﬁ®mm’ﬂbfuﬁ
EHNHV (605), HAEMBN— Z259RT (negative) DAL, HFHE
Sy, KEEDFED By (posmve) DAL B — 2 & R
% (575210 MAEHBN—ADPETOLEITIE Yi%ikBi X — 211 86
S0 D102 50BEI - TG S5 (57#21523'00
(i) T810E JI—T~OSMEK VR (Entering and LeavingtheGroup)J

BI10FIL, AT V=T ML HBVETN— TSRS %Y
O, BEDF, RYZR. 514 Mk (615~645. 675~
69%) RUO7V— 7#@%L&<&ot% DR (655 + 665) ZED
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

5o
(k) [511% E%¥BR (Business Reorganisations) ]

FILEIE, Z7V—THNOFERHRICHT 2HB LONERWEED D, TV
— TNOFEER T, RN — 2 OFEICBVWTIEHER 2L SE RV
(705 13)o 72720, 2EDNOHIMIZBIT 2 7V — T NOFEEHHIZLD .
D EODEANDERWICT R TOGEMMBOMBPEC RIS W, BT 774
—EHICEBESINLEITE, V-V EH S S (F523H),
F7o0 FEFROMBR, B LTI o7 V-7 3 =4 L {ixZ2nlh
L OWERARZEPMD 7N — T D—EE o AT, BERIRE 27V —
T AIHER A FE ORBAR ST, 86 5405 1025 F TOMBEITHE - THIG S,
KPS NS (T1415H), ZXEEn Lo EZ-2MBH
(principal taxpayers) 2S&PF L 72381213 M%7V — T ORI 7L —
THICELG S, KD S S (7T15:25H),

(1) [8128& JI—TEMDEEEE DS (Dealings between the Group
and Other Entities) |

B12EIE, TV — THMMOGEED SFEOB Y 2 2 72 ERE =ZE O
PE 2 SR 214726 7% EOBFEIROR R L2 BET 2 (125~775),
m [5E13FE BEEEEMAFMOIME| (Transaction between Associated

Enterprises) |

13 EIL, —E DRI D 2 FEAKMOMGIOPHFNIZOWTED D B
LMBE D FEMBLED 2 VIEFE L7V — T8 S e wilBiE O g0
20%BEAH LT %6, BAD20%EEH L TWEHE, LUTFEREIC
LW (significant influence) #H L CTWA¥AIZIE, W& [BIHE
31K (associated enterprises) &A% EN5 (785). Z LT, BHIEZERM
DOWENIBVTEE SN FMPMVAER TREINLDDOLRE DA
. BEMBEE ORI, 20X 5B e o7 b 3ELTHASI B
DIZTEIND (195). bbb, CCCTBH M SNLENT IV —T & HE
KT BIEADS, WO [HEK TR CRESND 20, ZRUAO—ED
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e (REF)

F2 CCCTBEERLAEANTIV—TICH (T35 CCCTB EMULLERRD

AR

‘”%gﬁ CCCTB i ) | M MO | CCCTB - A f 3t
i (54%. 55%) By (19%) e L
IHEIE 50 %4 N%BNBYT | 20%TF
BARE G I 75 %8 20 %8 50 % LA T 20 %00 T
HRERIEE | 75%48 - BUUT
¥ Lo | - HELOBENHY | HELOEENLL

A A G 729 B N3 A S R (R B ) A5 S s v
&b, T95 LTI 54 5% - 555 THIE X5 CCCTB & Mliar ¢ H A &
DHRERT L, K20EB)TH L,
(n) [E14Z FEHREEANDMMMAE (Anti-Abuse Rules) |
H143EIE, — AR B PUBLE  (general anti - abuse rule) . —E DY
GORTEREORR, KON E TS5 H B (Controlled Foreign
Corporation rule) ZE®H 5,
A MR ] BT
BRSO R EZ HIE LCTirbN b AAEY %I (“artificial transactions
i BN -2 0FMHIC
BWTEAEINS 80513, ZOHEIE, ¥ LORKRIIFMLETH L H75
LOMBEE LSS T L ER L IIENL L OB FELR G 2 5 MBH
AN TE B, FlkeIC

taxpayer is able to choose between two or more possible transactions which have

carried out for the sole purpose of avoiding taxation”)

3 EoiGE) (“genuine commercial activities where the

the same commercial result but which produce different taxable amount”) 2%}
LTid#EH SN2V (805230 T OS5I, I E o RUBL ]8R BB E 23
EUBICIT 25 &9 HIDOWT O, — o PR FIEEE T O Bk B 2 Ak <
BEHDTHbD, 7272L. TOXLEPHIE, BAEMIZED X ) A E S
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

NTVLOPIE, LT LIS TIRRWT,

B DGO FHERDOEE

§4r2011/16/EUICHET 5 [EiEIC L 2 15H5CH#: (the exchange of infor-

mation on request) | (ZHIM T ZIEWRIRIBEL A L BV B=EIIHET 53
AR (T8 1IN T3, BB = E o3 ABLERAN T
DFEEABLEED 40 %KW T 5 7>, Si% B FEARH Y %E = E O —
GHEIEICBIFA L0 3L RV LRV OEB & 2T B 5 2R o@H % 5
TR EAIE. ERTAIESTER Y (81513H),

C CFCHifl

TR H SR ULME D 50 2B IIEARD 50 % BE A L. 2o, AR I
EDOBEABERD 40 %KW TH 5 BRI IN TV DB R EDOFMFEZHZT
T&112owTid, CFC (controlled foreign companies) Vv — VS X5
(82%. 835,

(o) [5815% ERAE %K (Transparent Entities) ]

BISEIE, MBBEDEWHEEROFF T Z AL TV LHEITIE, UFER
DFAFZZ OFEIIE L TR E OB -2 IR SN2 B2 BET S (84
% 85%),

(P) 168 MERBN—IDERS]

H16TIE, BI5THE TOREITIESV TR S I, difsh7 (57%).
HAEBI X — 2 (the consolidated tax base) @, 7 )V — 7&AA~OHEHFH %
BUET %o AREIE, ANV — NV E2RHT 5 CCCTBIREDH L& 7 2 45
Thbo

TW—THNO AT 255 HIE. XOFERICL > Tirbh s (865 13H) .

17) CCCTBIR4 %804 & M D RIINE T O FH N>V T L7z b D & LT, Michael
Lang, “The General Anti-Abuse Rule of Article 80 of the Draft Proposal for a Council
Directive on a Common Consolidated Corporate Tax Base” European Taxation, June 2011,
p.223.
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. OREF)

AMADIEI =

1, AttosL

3 IV —T74 ko5

+1X}X AttDESE +}X AtoREERRK

3 2 INn—T4hkoEs 2 V- TEEkoftEER

At O&
TN —TERDE R

bix
3
X M BN — %

Thbb, BLEOEELX3G5D 1. EEOHEX 65D 1, EEAKOEHE
265701, BEBEOEHEEZ3TO1ET L, METFHILZ2EXBTTH 5,
feacid, [k, FEHROREDEKE T 777 —ICZM LY =4 FaiEn/zEX]
EHBENTWE (WX 75721, 865:13H), st - 57 - EHEICL %
77y —=hRED, Gl e WEBE - BHEICLD47 775 -
bWR Do MBI — 21, TNPERE (positive) DIFAIZD ARG D5
fLb (865:2IH), BN —A2VRE (negative) DOFEITIX, 4i%HH
RITKAEFEDAREICHE D B S . REFEDIREOR R PR S NS (575 23H),

F 72 2 MBE LR E O S % Y F1E, ZOERO@HIZ L AUX#EY) 2
KRB ON RV EZ X DHE1E, BN (an alternative method) @
WHEZEHETLIENTESL (875, ZOBEIL “safeguard clause” EIFIEH
bo)o 72721, [HEBRHTE] IV TORMARR Rl IE v, MUY
ZEHT 57201213, TRTOMREOHERD 2 Y ROREFLETH L (87
%230

A 577 v 7 ¥ — (Labour Factor)

Ty —13. T025D1 (ERDO65D1D) IIXPLEEFCLY ., b
D25rD1 (EEDO657D1) BEERBICE S (905 13), EEHETZ, &
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

BAEEROFIC L 5 (90523H), [H3EH ] (an employee) DEFKIT. EH A
ThN TS MBEEOENEIZ L %, #EEHIZ, FAlE LT, 20H&%2 X
STWBEAEICHETA2b0L LT Wb shs (915 13H) . M4t
FKENPEDEEE I > TSR A DA O A OFH L FED T T
WTWAREICIE, i aBEMER S NS (915:2H]),

B &7 77 % — (AssetFactor)

BT 775 —&, . BEHEXZER SN TXTOREREEEED Y
MAEIZ L B (9250) ., EHEE., FEHE LT, ZORBENFTIAEIIRET S0
LE3ND (935%), Lihe oMo IERMMEHE#EIZOWTIE, Z OWIHliAH
(original cost) (12X 1) (945 13H). B OWMBEEN DR E 7% 5 EHITDOW
TiE, BN E oM L M KROMBEDFH L ShD (9452H), i
T (395%) DG % IR ENE EOMAIL. BRBLEE O I H Ol
EIIROMEO T E END (945:33H), )V —AMREESL, FV—THNT
B SN EHEIIOWTOFEORBINH S (94543, 53H),

%3, CCCTB O @M A 6 4FMIZMBLE S L72AFZE, B, ~—7 74
YU RIREDOOBRMIE, MHGS EMIZEEY 77 ¥ —lZmiEEns
(924:23H) s ZHUE, BEMBAN— Z20®BGRIEICBW T, BREEIET S
LB ZRT 572 DDORETH S,

C %1777 % — (Sales Factor)

el i, WMOWRTER Y — 2 ORMIHRL B O GELET | URN %
D) Thbo FIMMERZOMOFBL - FABLZ & F v (9552130,
FERBCA FIF- B4, SRR e & ORI, FEH & Lo X
EENRV (95%2HH23) . FNV—THEEMTORGMOMIE R Y —E X
OFRAED, FBLICEEEN RV (95523, B o7 7275 —1%, BEm
WZOWTIE, SRERE T OB USRI T3 2 I ENCHIfE S A R 4312
SR 5 (965 11, Ui4ramZ Mot L - RE T 5 0 Tidk
WI EZHEREPLETH Do) o BREMIIDRETE 2 0HEITIE, REZIHE M
DOFENFEE CTE ZIMBENCHTET 2R AEICRET S (965 1H2),
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e (REF)

F—E ROV TH, FE LIS, Y% — A5 S 2 ¥ EN e
FTAHMBAEIRET S (96521H) . BMmOEESIN, HLLIEY—EADR
At S NZMBEN R A EDAAE L 2 WIS, I maiEsh, £HLL
I — C AR SN ZE TH B AR, MRE LIk g
BT 775 — o TEMIEAEFEDTE LIZME I NS (96543H),

D %7727%—0OFHLV—L

G777 —ORMAERELV - VOREZ, BRARIERLNDS (975).
£ REBR (financial institution. E3%IX985c1IH) OEMET 77 ¥ —12DOWVWT
& BREEOMBDO10%DADEEN, T2, SGREHEOR L7 727 5 —
WZoWTlE, FlLE. PR, SEEDPSOINADI0 DR EEND E V)
HIAEAN TS (985:21H) . oM, PR (995). Al - 7 A% (100
). R - B (10155) 122V T ORI EAN TV S, oI OR
RIEONT2 7N — TNOZEBEAENOBLRA (apportioned share) (. b
KR4, EEBEORIRFICEI DRBEI NS (1025, 645, 665(b), 71
45 635, 30%(c). Annex Il).

E B

TN —TNOERBAEFEOBEL, BoatRoOM R (102512 X 2%k
DHD) 2, TNODHET HMBLEOBRZFEL, S HITT6RICBET
LY EAToT2bDELRD (1035), WD & B H, CCCTBIIMHA DB %
ED TV,
(@) [517& #$HITRUFEHK (Administration and Procedures) |

FEATEIZIE, PR LBEEBrnTw5b,

A EJGEA

WMBE L, TORAMEORERD 5 B)FI20 Lam (Thz [HERGEA ]
(the notice to opt) £\ 9o) THIEIZL ST, RISV ED BHIEDBEH %
ZUHIEERIRT LI ENTEDL 104511V 78575713, itk
HIZDOWTIZ1065%) o EUANTREN. SN2 D PEDOYAICIE, AN Y
PE DSHIES 5 E O D 5 Uik LTIT9 (1045117857571
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CCCTBIZBY§ 5 2011 4% 3 H KM ZZH XIERDOBEE &

X)o ZN—=TOHEITIE, EMBED, FV—T2RELT, E2DHH
BUR (E22MBEORAEREOBE Y K. 445%228) (26 L THEMT S
(10451135 75 7 230) o BPGEINE, $XTOZ IV — THEARSE (54
5B OV 55 5 TEFHK SN A group members D9 XT) & HN— L TiFbNilT
NER bR (104K 1H2Y 78575 7), 258 ELRE. Lbdm%
EHICERT 2 IMEEOMERD 2 B RICEMNT S (10453130, W%
F7MEBR D B M iE. 1R DA, B S o FURSE ONIBIGE 1 o A R K O
PAICEET A ke, E5BBLRICHRE L2 TE %o % (1045352
3o

BPGEI O %2 2T MR D 5 U RIE, BB 2 FET 5, Urk@mH
3 ALPNZIEH (reject) SN o 723A20E, B@ANEZz I A s hz
boEAmINDE (1075 1), MBLEA 106 510> TR T A 1E#ME T
NTHRL TR EICIE, 7V —THREED ) A MHPARIEHR D DO TH -
7o) HIB B HIC SN TH, ZRGEIEHZERN L T5bDTIE AL,
WEHEDNH S D% o 72HBAEE O BPNC EHDIF - T, BEPGRMAETIE S
n, MoOFTRTOLELRTE (all other necessary measures) 25k HN5 Z &
b (1075:21H) . MBLEDMEME EEIIHIR L TV id o 256121 B
Ry 2MOMERD 2 BJFORBICL Y, BIEAMEZERN L TLHILEHTES
(107 43 3H) .

BPGBHAZ T AN S NFHEITE, MBLE 7V — 713, KIESTED
SNFHIEZ SAEREH L 20 ud % 52w (1055 1130 o 4ag 258
L7, WIRIE3EEICEH S NG (HE23), # T oA, MBiE
(LEF 725 MBLE) »OHERD 5 U512 LT, WIBRSET 3532 HM 1R
AT A2 LICX > T Thbs (MIE3 ).

B ARBIARRE

TN—=TDFTXTOMBEAFEDOABAEEL L, L TRINE%R 5%\ (108
G 1H) o MBLEDSZ NV —TIZBMT 5HE120E, UGBS X Z OB
RNV —TORBEEICEDERITE R 545w (1085211 . TOWE
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e (REF)

IZBWT, UEMBE OGS ESIE. U7V — TS L7z O H IS
CCEMEEND (1085220 F NV — T OMMRAZED T IV — 7% 5§
AT, UHAEOESEA T, UKV =TI T oA
IS U CEME S D (1084:33H) o

C HEHORM

H—O@MBE ORI, UHMBEEDWBLH S (tax return) ZHEMRD
LU T 50 V=T OWEIIE. F2MBEED TV — 7 OB
Hi#3#  (consolidated tax return) % F:7: 2 BB 4RI T 5 (1095:13H)
HEEORBFIIL, 1105:1FB SN TS, ERHENBIEEICIRY -
7B EAMBE L. EABBURICEORE @A L RIS
o FBBBEYRIE. LI U 114 0808 I ED SBIEFHGE (an
amended assessment) % %1735 (1115).

MBS EFIZ, 7V — 7 OEREARSEOMBLFG A (an assessment of tax
liability) & L CH Dbz, — OB EDEAS, MBS E 3B
(tax assessment) & L COEMMALZ A L, HBEZEOMEIWERZHET S
FREE LTV b EE2HEL TWAEAITIE, MBI SIS
WEOMPBUMEE % 8 ) BRI L > CTHRBOMREEHE TS (109523H), #
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Some Theoretical Problems Concerning
the Sentencing under the Lay -Judge

System in Japan™

G S I S

I . Introduction

II. Sentencing Practice before the Lay Judge System

II. Sentencing Practice by Lay Judges

IV. Standard for Sentencing —— Retribution and Proportionality between a Crime and a
Punishment

V. Get-Tough - Tendency in Lay judges?

VI. Conclusion

I . Introduction

This thesis aims, first of all, at presenting, how sentencing under the lay-
judge system? has operated since its inception, and then points out some theo-

retical problems in relation to sentencing by lay-judges pursuant to the

*This thesis summarizes the presentation I gave in the 16th World Congress of the
International Society for Criminology, which was held on the August 5-9, 2011 in Kobe,
Japan. Our session was titled “Recent Trends and Issues in Japanese Sentencing System”. The
organizer was Prof. Yuji Shirosita (Hokkaido University), and the two other presentations
were “Tendency of Japanese Sentencing Observed with Statistics Data” by Prof. Toru Kojima
(Aichi University) and “The Analysis of the Quantitative Criterion Discriminating the
Sentencies of the Death Penalty and the Life Imprisonment with Labor in Recent Murder
Cases by Prof. Kazuhiro Watanabe (University of Toyama). I present Prof. Obata and Prof.
Miyagi with this thesis, taking the opportunigy of their resignation.
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Sentencing Theory in Japan.

Whether the punishment under the lay -judge system has changed from
that under the professional -judge system, has not yet been statistically
clarified?. This problem will have to be verified in detail after there are a numer-
ous number of cases to compare. As Table 1 indicates, there have already been
2,099 cases for two years that were tried under the lay judge system. These are
the three most crimes, but even the most frequent crime, that is robbery causing
injury, has only over 500 cases. For this reason I cannot reply only on official
statistics, but must base my remarks on what I see as the prominent and recent
tendencies I have observed. Certainly sentencing by lay judges has resulted in
important changes from the past®. Thereafter, I will give a few brief comments
on some problems of this new tendency from point of view of the sentencing
theory in Japan. The following Part II pertains to the former features of the
sentencing in the trial, and in Part III I will give an account of the differences of
sentencing under the lay judge system. In Part IV, I will examine the problems of
the above mentioned new tendency as it pertains to the length of sentences or

punishment theory in Japan, apart from criticizing the lay judge system itself.

1)  The lay judge (saiban-in) system started on May 21, 2009. In this system the ordinary
citizens who have been randomly selected from eligible voters participate in trials only for the
most serious of criminal cases like homicide etc. The trial court consists of three professional
judges and six lay judges. They determine not only fact-finding (whether the defendant is
guilty or not), but also sentencing. Lay judges serve not in a certain term, but only in one
case.

2)  We can obtain information and some statistics about the present state of lay judge trials by
the home page of the Supreme Court. I made the Tables 1 — 3.1 below on the ground of the
data between May 2009 and March 2011 obtained from materials of the Supreme Court. See
[Table 1].

3) Itis generally said, that defendants are more severely sentenced especially for sexual
offenses. Apart from the punishments, some important changes have occurred, for example,

in the way of reasons and grounds of sentencing in decisions. See below for further details.
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[Table 1] J0EF O 2k
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II. Sentencing Practice before the Lay Judge System

In this Part, I will explain some distinctive characteristics of the sentencing
practice by professional judges, in order to compare that by lay judges with it
later. First, professional judges observe what is called “Sentencing Quota”?. That
means there has been a tradition among judges regarding the sentencing of
criminal defendants. Judges can and should consider all the circumstances of
each case in detail and determine a correct and proper amount of punishment in
every view of retribution, rehabilitation and deterrence and so on. This tradition
is not written down anywhere nor described at all in anyway, and in this regard,
this tradition is, so to speak, like a black box, which nobody except a judge can

verify and determine. Only judges can understand this non - written tradition, and

4)  Sentencing had long been held only in hand of judges and prosecutors. Because the statu-
tory penalties of the Japanese Penal Code are very wide (that of homicide § 199 Japanese
PC is “death penalty or imprisonment with work for life or for a definite term of not less than 5
years”), which is one of its characteristics, the role played by judges have been even more
important. It is said, that they possess the Sentencing Quota in common with themselves.
Based on this practice, in other words, their experiences, they can reach the concrete sen-
tencing, so to speak, by intuition. According to the Sentencing Quota, standardized equal

sentencing without big differences is to be realized overall in Japan.
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because it is said, that judges can reach a right and just punishment® by intuition
according to the tradition.

The second characteristic is, in connection with the first one, that the
reasoning described in a decision is very difficult to find the real consideration of
the judge on the ground of. One of the representative examples of reasoning is a
very long and complex with a detailed story of the case itself and the defendant,
beginning with his birth and ending the circumstances after the crime, for exam-
ple. But it doesn’t always give any detailed account, on which ground the judge
principally estimate the punishment, which weight each factor had, whether each
factor is aggravating or mitigating. Another of the representative examples is “the
aggravating factors are -+, and the mitigating factors are ---”. In this case, we,
also researchers, cannot understand, which factor the judges found important. In
this way it was almost impossible for researchers to do research in sentencing
factors.

This practice has been significantly changed regarding some points of the
lay judge trial. But lay judges only participate in certain serious criminal cases.
Therefore, it can be said that sentencing are now divided into two ways, that is,
sentencing by professional judges according to the sentencing Quota, on one
hand, and sentencing by lay judges who don’t know it, on the other hand. The tra-

dition of sentencing also still remains for a majority of criminal cases tried only a

professional judge or judges.
II. Sentencing Practice by Lay Judges

Some new changes of the sentencing practice by lay judges® are very

5) At least in the postwar days, the retributive perspective has always been predominant
among lawyers and ordinary people in Japan, even though its meaning is sometimes under-
stood quite differently.
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remarkable. It is clearly different from those by professional judges concerning
some points. The past sentencing practice, that is, consideration of all various
sentencing circumstances, very long reasoning, complicated consideration by
judges like a black box, was made possible due mainly to the length of a given
trial. It often took some years, and in extreme cases more than 10 years to
complete a trial. Certainly one of the main aims of the recent reform of our
judicial system was to make trials more rapid or speedy. A trial by lay judges only
lasts 3 or 4 days on average now” . Consequently evidence not only on guilt of an
offense, but also on its sentencing has to be strictly selected and regulated, and
not all evidence considered, but only the evidence that has be carefully selected
should be brought forward on trial. Trial judges can no longer describe a long
story regarding sentencing factors. Lay judges shall confer with each other and
the three professional judges about the proper decision to be rendered in a given
case. Therefore the evidence on which they can base their decision during
deliberations is much more limited. In the decision they make it clear, what they
took into consideration or what they didn’t attach importance to. Moreover some
decision denied the importance of a sentencing factor. We never saw this before
in the former judge only style of reasoning. Apparently the stated reasoning of a
sentence by lay judges has gotten shorter, more precise and easier to read and
understand for the ordinary people, and at the same time also for researchers.
Further analysis of the said reasoning are necessary and its result will lead to the

development of Japanese jurisprudence.

6)  The information below was obtained mainly from the research by the Japan Federation of
Bar Associations.
7)  See [Table2].
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[Table 2]
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IV. Criteria for Sentencing —— Retribution and Proportionality between a

Crime and a Punishment

In Part IV, I limit the discussion to only two problems, although there are a
lot of theoretical and actual problems about sentencing practice these days. The
first problem is what should be the leading criterion of sentencing.

The second problem is whether the sentencing tradition, what is called,
“Sentencing Quota” should continue to play a role. I shall now discuss them in
turn.

The first problem is quite basic and general in the sentencing theory. Up
until now lawyers have laid weight on the “principle of responsibility”. It is
derived from the German law®, while at the same time we also speak of the
“proportionality between a crime and a punishment”, which is known especially
as a feature of the Angle - American law” . A question arises as to whether these

two criteria are identical with each other, whether they should be answered using

8)  The German Law has constantly given a lot of great influences on our jurisprudence since
the prewar days, including that the Japanese Penal Code was inherited from the Prussian
Law.

9)  The influences from the Anglo - American Law are new especially after the Second World
War.
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comparative law. Other various issues should be examined which accompanying
these principles, that is, their grounds, contents, effects, and application etc.
These problems remain as a matter to be discussed further and against a new
and developing backdrop.

The second problem has provoked a controversy these days. That is: Should
lay judges also obey the tradition of sentencing among professional judges? The
point of this problem is as follows; we have introduced the lay judge system, by
reason that we need democracy in our judicial system and also the common
sense of the ordinary people, in order to pass appropriate judgment. Then should
sentencing also be democratized and should lay judges decide sentences as they
like? As time is limited, I have to give up treating various opinions about this
point. I will instead present only my personal conclusion. That is, without obeying
the tradition, lay judges should not base their decision concerning proportionality
by relying on what happened in other similar cases.

The sentencing practice by lay judges agrees in part with my opinion and
disagrees in part. In the former aspect, the computer search system, what is
called, “sentencing data base” is available for each court to confer about
sentencing. This system was constructed by the Supreme Court and is
nationwide in Japan, but it isn’t open to the public. When searching key words,
for example, the term “one or two victims”, “with or without a weapon”, and so
on, are input into the search, one can see both in a graph and in a table, to how
punishment is determined in similar cases. Speaking of the latter aspect, some
statistics indicate that sentencing by lay judges seems very chaotic'” and it has
done damage to the proportionality of punishment. It means that lay judges are

not ready to follow the tradition.

10) See [Table 3-1] and [3-2].

93



At (1)

[Table 3-1]  pumished b the death pensty or inpriscamest
homicide wth werrk Toor life o for o deflnme demm of

el beas dhan 3 v cars
bkl ol qullir; 4isi

::5: . IIIIII ll
"y -\.5-'
}., SIS Hﬁi"f

T

&

[Table 3-2] joial of guiliy: 0%
Robbery Causing Death

o | minisaed by ihe
daath perahy or
Al nasmEil
with wirk B Life

& f*fﬁ'f
ﬁ .

=

fﬁfﬁ‘ff

V. Get-Tough-Tendency in Lay judges?

1 will give only a brief comment in this Part. It would be premature to analyze
the sentencing practice in the lay judge system statistically, because it is only two
years since the lay judge system began. It is surely an assignment for us in the
future. However, suppose that a get - tough - tendency in recent trials is support-
ed by statistics, but it isn’t necessarily due to the lay judge system itself, as we
had some important reform in the Criminal Procedure Law. For example, a victim

can give his opinion in the court. Not to mention, several reasons, combined with
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the lay judge system, could lead to a certain tendency of the criminal justice.
Nevertheless we have gotten an impression, that well - known cases, as in
the newspapers, are bipolarized, that is, serious crimes are punished with a
severe sentence, like sexual offenses, on the one hand, and when lay judges feel
sympathy toward an accused, they tend to granted a stay of execution with
probation, in spite of a serious crime, on the other hand. For example, it is the
case, in which the accused kill his or her father or mother, who had been ill in
bed and whom the accused had been fatigue as a result of nursing him for a long

time.
VI. Conclusion

Anyway we will have to keep our eyes open for the future, regarding how
things go in the lay judge trials to come. There will certainly be a lot of materials
to be examined. Then we will have to struggle further with the theoretical prob-
lems on sentencing, based on the practice in the lay judge trials. We will obtain a

lot of productive results both for researchers and for the practice.
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AR RBIEEE, TS AR AL (RANIZE s TR DD R v, B2
BANROMNA) OBZICHILT, HEREXBERO Y A7 4™ 2L LT
B SNLERETH Y, M - AT E (HFTE) Mo FELIRL 6
RMOMESR I, BEEBRR LRI, ShE#HiETs2Y T VAT E LTH
BEEIRXENLTHE™,

LT AT, k. bVETIE, BUTHEER LB~ OTOE A3 3R Bl B2

1) RAANOEBERZLBEHEOBZRIELSELHBIEZ oM T, BIEARTHBADREIC
b 2 RIEBHNF O O A (RiE1353H, 17453H) k. 29 LA EMNT
D1DEL D, 72720, BUTOMBIHE ORI, &< FTHEMA MR - RAT0:
ER (B PeER]) OBROBMAZERE LZ2DOTHY, TharBEHIZ, BELWERN
SRI12 5512 ARk Ic BV TRE ST\, Supported decicion - making & 4§
2DIE, WEEDPEHEINTH Ao

72)  RaL# [EMBERAE I RE#E GE2R0] (20104F, RIFEMIZES) 205-218 H,

73) HOWREZEMOBRBELZERICED XD ICHET 0. SHOKEZETDH
o MHEOEY AT ALELT, HOBFEHIRLOIE, 2005 FE AR ERNBEZ I LT
A F) ZAOBAEH B EOERAEREITH A H o oM, HarigH TR A EA R
BN A TN TWb, F72, Supported decision - making authorizations (GZiEf) & /8
BT B ARANOEME) Of#A L. Co-decision - making orders for personal matters
(& LRGSR 3 2 BHATIC & 2 R BER R BIEGS) OMAZERMLL T
by HF ¥ - 7T IVN—F M Adult Guardianship and Trusteeship Act D5HH 5 —ED
REEHONL X ) ICEbIRS,
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R R OERA AL ORI OV T

WAHBEL TEB L7z & v ) e, BIEICHREIC X 2 HEENICS
WEWH T L FRo T RAOHET 2 RERILC [RRAVE SR EET V] 12
BOWEmSERTH oL ) ICBbh s, 728 213, BUTHIE ORI ZD
1DEEND [FRAERNOBEE] &) KB, FOREIZHE > THEJIA%HR
LT RRAERIEIZOW T E b A<, BRIZ X - TR OIWNIFATK &
WIS AR, ML S ANE N OIG &l U T BB OBHEDS IR B
B WHIZA G- 2R B 3E vy (BRI, XDl 2 2R3 TH
5 [BARHOUE | OFPHFETLVEEZS), HERE (KAAER) 0
BEWH)HEE, BRI —EDOHMREIIREH 2 HEIIHNT LI 87— XV |
(HRPE ) OBE» ST 20 TIERL, ToRiEhzfoHEIcL 2
HAT R BRI B ENIRICELZEW T, EERRTEOERE
LSO MM H ., WA [RRAVESEE ET V] ~ORIFELE 5
No, EEERZHP RO BRBRERORE X, [HRBWBEOHGOE
B 25, T§5 By RAkkoHs (L) oFE] ko ThHFEESM
TLEHIZLRPITILETDHIEDH D, DL XY, 9 LzFnitfiofhila
A HEWE (RAER) oBEZBIULL72HED 1> TH S 2 LITHEmIX
WA, TOHEMEBHLTELHF DI, WK ORVWHZIZL S W -
CZCoEEUE] OWEBEEENHT LI LIk TERLEWES), 2
A TH - KFHBESSWHET V] 2RI, HOE (RAER) o
HOBHRELMZEL, I (L) SOMRMHEGEHIELBHRELZEZ 5%
DI, ZoHEME, EEBERHIED X5 2FuWEAREDMMA LD b, &
LA, [WE - ZZToOREBIE] 22287 — XY MZX o THZR HHHMA

74) il ld, EEHERAOZEEL LT, EEAHAARKROREMN 2 CHMEITH O FhE
WA T, BRIEELELEL LTORELROOLNTVLRETH L, 29 LAKHEOE
ZHIZOWTIE, LIIE - HEEEMN [RERAHEOHANERE—( FU R - FfvE
OB EEE 2 T—] ke — - Yy —F 8% (20104F) 10-2HZZBWI N, /2,
A X)) ZAOBAEBRRANELZ, HOREZRE L TOZ Y RT =X FERADONRZ b - 4
YEVLA LW 20DFMEL S E FICEAR . EREBESREELREE S 2 5,
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it (L1

DOREEICEDPNLEREZSH S, LA L, BURODDEOFHER O IZIZITH
HIHEPLTBY, BEOWRMEZIEH2»SBERT 2RAIILAE RS 25
7:;:‘/\75)0

BUCARCHERR L CTE 72 X 910, EREBAHEEL O % 9 < % 4357
DML, [MEEBRHIEHZZNb > b HCIE (KRARR) OUEZ K
L7oAEMATH S| &) B2 A A L7 BT KA O HCHk
ERx BT 50, HH0IE HOREDREZIET 57201235 —F ) X7
19 7 RAAEATI LV, Bl I A LT LE > T,
L2l ARl ed, EEBEAZHOEVSARANOFRNHCHEICHEIL &
W) —HERS T, HORE (RAER) OBEOMS L RS EEGNZRHH A
ThoEMIT LI LiE, WS EIHPREES 9 o EEERAIME TR O
LU L, EEBERANCL2MMHERE, T5bEAHMEOITERIKL 72T
. BN —F VAT v I RHIEEICD B LR REE L TE RS 2w
NHTHb, T, MLEEEA, FEBR LMK, EEMN~O—EDE
AR A L T ARG IR E S LA LAHENLEY A2 T
bbo HA TOFEEEIHEDOH L KO TIE R, T LAYHKTHE)
At5BOBEIE R R#EZ X5 ETURHOBERETH L0, CNELHICHET
52 LIETELV, WMAREMOBREHFENS, 29 LB MicEgt sy —
FUZXLMERZLR LT L RIBTHTLDH D, 5100V, Kb
AT GBI T B ENSERORIEZ LT 5128725 T, £dZ2H 35—+
ZAMBEHZ 2RI 22213 T& vl HORELIROMTFHIE L L

75) HOWREXE T 2 ERYE LT L » ) B2 B DD, RS RGIE % 907
FTAHXEE LCTld, WiaE74 BT E M EB LRIl - B ods, FHEEE
177-183 H. JEEA (LR MIETEH - JISI SR EEMEMSM] (2010 48,
WESCEAL) 183-199 H. EEA DR E A L] (201145, =A%) 266-301 H¥EHh
FTRICRZIONEICT ER WV, B, B - HI96EJ) 190 ik, FEZHEMNLN 12
Z3THDIRRE LT, MR BRENCEOTIEIZ, RAOERWRPEELFIRE LT,
COBBIEEIIRT LI L TH- T MRATIREERAIT) L TlEA L, RATIREHTRITH
CHEZBEDOTEICL > THBRL TWLREDDOTH B L. HEIHHL T 5,
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R R OERA AL ORI OV T

T, SBRIEELREREZFOLHITLLEVIREESL ), L >T, &AD
HIFTREE, 787 —F ) XL O%EEETIE R CHBHREIAT5% 0B
TIRITH oo Ty HEE (RARE) 0¥ L vy BERERKLL, 785 —
TV XL TFHOEREZRMEL T T ETHL, BEHL TOEHITIE,
THTHOFEAIEEZ QO E RN ERT 5 2 N2, &
B Ay BOWESE L W) B LT & b ASE o B4R WL EE o i 12 Wk
WALE DT 5 720121d, MBI S 2 DO ERRIS A ER E N L0 b L
v, LAL, EEBRAZ GO, BERRNSOMBRSBE (564,
REBSFOARNGEHEERY, L, ZoHEEL Shb Rik64d FoEEE
HRY) 3. AR MEBOLEHSEOBEROELEZE LT, ZOEMKHN
EDVERTHHPNIHETH 200, SHROBAEBGORA LIFLBHB O
EAE. SOICIEMESHASNOREFLBL T, [REBRASFORBE L L
T ACRETIEDHE W AT E LT 528 (HCREIREZEL
EARNAHIZIZEEREDD LWL WREMEDSR E 72T, 2 Lo TEHREN
RARFMEATHDIES L E N B 2 8) 1™ %2, MRGHORTTHRILTWL 2k

76)  KEEERFEENCBIT 2 MERRAEORE L T RENCEATLE, @ Wi
BEMER] @ (Mg -0 [ (O REERH2 G RICED) SR
P AU 2 L (+ SRR OFRMA MR EOMZ) | Lv ) BEREMEZRHL TE
TV PICEBDbNE (bOBEOGIEL. WELQLODOFMICEFE > TWEHIRDVDH ),
HEHOIFTIZ, SHIT. COROEBOBMEME LT, @ THOREXEEZR] ol
BOMESTONLZ LIZh S,

77) BEEEK [HE () EROBD ORI BAEE RHE D KA D ERT S 641
5 (20124F) 76 HIE. A4 ¥ R 2005 FE FIBREREIIEICOWT, [RABHIC L2 REL
FEEREET 2 2 & — [(ACREMDOITHIZOWT) KBS N DM OIREE—% 6
L LT MMHEDPIRAOPEBBICHEGE S5 252 WHAGIRRICB T 204702 0
[FREAIE L] 2RUKHICBRT D L IS EZ &5 2 LICk o T BIEYE IR
EEJHEETVD] LEHbiT 2, HHHELIHOFMAIMAVRT LHI1C, KFEREL
TofbEdg (7 & 2 IXMRBHATHE) OBRBEIZBVTL, HOw) [EBWRA - 4 ¥
FLUAMEFH] ZBEL T, FICRAZHLITEW 2R - ATHRE R KBISER ST
WAHREEDT, HORETEMOREHRRIBEREHIE LT, 4 ¥) AEdRbENL
ETFNVDOIDZRRLTVE E/-DbNLS,

131



Wt (L)

by HEVPHLAMEETIZZ V2D Lk, 29 L2251, B EH
ML LT, ok z2E, HMkE R ARGREOTERS MR E0HIZ, B
CREEORERN 2 HZ AL DT RE2E LT, AOCUE L FH &
L7 G OB S 2 4SS L T S & 25, BEN LIS & 255
DL, WIhIZE L, 29 LEHZELTThNI, HbH 0L, WiER
VEERELTThN, MEEBERADEERRAL LIS, HSOMBEIERN 2
MEBRATAEIZSE T > T 313 H QUL RO WM & I RBRICER TR & 2 &
A ERLV—LE LTHE. S N2BEICIE. HOE (RAER) oMEE v
725 AAEERREEEHRAOERIRY R ML LIcR Y, 1T
EHRABEELEOFNOETNERDIZLALEDNTLE ) DOTIERVES
9 Do
[f$3c]
*ARFEIE, BHARF MBI & (PR 23 - 25 45 2B A 5 (CRE 3R 7 23530087
[0 55 M Sy & B 5 10 7 I BRAT 26 B DD W) 2 0 PR S ) (WFZRAR 2% Rl
%)) ICEO KRR DO~ TH 5,

(PHRE - RF L FPRFPRRFBEIRT)
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KIE D I B T8 % 38 5 FI o J b

Newton HFHIRI% D ifil——

1T
Newton FEH TR O B
Newton FH-H] 1% o B

wo=d i
TN AL

= 5 =2 o~

I. BU®IC

1. BEDMRE

SRR 40 52D 2 1THE STV B b E O R R#FT#B 1. KIE
DFIFECHKT B Yo Lo LREORBPITHRBIE, DAHE O L 512530 1Y
EINTFHETIE AL BEBMBEEAE D 2 BARL WL 2 TRDO LN
7ML LTHEL TV, FlZIE, =2 —3— 7R TN, 17
OB Z, BB D 5E O 72 Foifse & ITHE i BAIIE THATS 2 7260 12HH4
RIEEEZL) O EBETHY, 72, NASD (National Dealers and Securities
Association: 2 KAEFHEH ) b EBPITOLOIATET5 2 L WIRES

1) REORRBITHERBEOV—Y ZHIELE L, BTAL - W@ L2 E B 2 3E5R 1
T BERZBER 2 582 R L TW 20012200 TE, M TBUEESR T
BT Ik BPATHRG | SEHREEMIZE76 5 83 HILT (2011) THE 2 ATV 5,

2)  New York Stock Exchange Rule 123A.41, NYSE Guide, available at http://rules.nyse.
com/NYSE/Rules/.
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W kA

70— =R L TATABIE Z 2D, SEEHPUTRO [ 7%7ERE (reasonable
diligence) | OFEHEIZOWT—EDERERL TS,

b R i AT IR B 1 1940 S0 EHOBATE & M
572D RO FER MG R Z L E R I L D R VWHHOFE & LTEK L7,
Z D%, WHIBATOJRFHE TR L 72 2 5EHR3EE PP EHMES O OB 4 R
MRATAZIL LB R DMEL LTREL TV o7z,

Lo L. e % Higd&Eti v 25 24 (National Market System
NMS) HRY 253 SN2 B oW Tl REPITHEB I 2 2 EH 1R
EDDOMEY S, THEFEFROT—X¥Th2 [HhoEWME] 23X 2
%37 (core) BE&L LCH-WELFBHD. Thbb, kb RWEME
DPATIHIT 2 B HEDERD L )12 MAOHBIF 20 TR, REPITH
FEZEFOTXTORF| DY (trading venues) % N Faid 5 CTHbe b2
DOFEM LM AE G525 2 LIk ol FlZIE REFITERBICOVTODY —
F4 v r— Rk B Newton FEH i (Newton v. Merrill Lynch) ¥ 13, 72
7SR LR T RO R BFEH SN TdH 5 NBBO (National Best Bid and
Offer) THEIMICHATS 2D TIERL, BODELF LVEAEZIRRAL TV
PATHHIIZIEX 2 3% 3 5% (order routing) Z & ZiEHREH S ITRDZ, FL
THHE PR, AT BHA OHAT & 312, XY AT AL > THE)H
EEND LI o727200, HPAUR L2 EII B AR S Twv

LALGAS, REPITHREZ R D MET 2 ) 2BV TR L7
LirEvEINns v, Newton FAEHI RS . IREBATHRG 2 0 & T B T
BEREINTUEINLTHS, TNTIE, 72 A TIE REIITHREICH
LT BBLDX) BHEICHETIL TV D759 b

3)  NASD Rules of Conduct Rules 2320(2) (adopted on June 19, 1969, the latest amendment
approved on November 8, 2006) , FINRA Manual, available at http://finra.complinet.com/.

4)  NMSHHOFMZ, FE S (TSR ESFORMEBFE—L Fal—3 3 NMS
I2&8T 1 FEHRREIIZE 48 5 13 HULT (2004) a2,

5 Newton v. Merrill Lynch, 135 F. 3d 266 (3d Cir. 1998).

134



RIE D RPATIEH % K 5 B O Jre i)

2. EORDIBEFF

AfTid, £9, KERVTEBKEICHIT L) —TA V7 - F—AThb
Newton FFHIUE TO, REBPITEGEZ KD T A ) 7 OHBIOB) X 2 8B4
% (Mo XRIT, FHRBZICH SNRREIITHRB 2O L EE WA T, 7
O— 7 —¥B2 B GEAtIcOowTob oL, HEBMEL NS0,
BLIO~Y—7r v b A=W —EFEELHEAIIHT L0125 THELEL ()
wEICERETEDD (V).

I. Newton E=H4HRE TOHBINDENE

B OWESNEIR B O, 2V ROAHZEGTIT IR 2T IR S 4
WET D [HEPIT] OB, THHREI O MR > THATIG AR - L
WICTHICATE b0, B 2B OBEIG 29ERIL L. FHERHMESR % ©
o THBIFT MO WATE X IEd 72 1930 FERCERECTE TN, FLE, 7
A B OFEFFH TR, BEARERRLERBO A% ST HARERIRAIE
TGO 727200, HEE R RET 2 L8RS, REPITZ R4 2 LA%E
FEMODOHRBE LTERSBLZT, L L, BEHITEREER DK L
THLNDL LI LDIF1M40EEZBETHLSTH S,

6)  EXPATEBHANZ., ~—7 v b - A=A —DFEE» SENIREEEZ Z TS 72
W, T4 =7 -l THAT 2w LRREE 2179 A £ 9 TRIFATECN 2% 5
ZLEED DL, FMiZ. SEC, Regulation NMS, Release No. 34-51808 (June 9, 2005), K%
BRI TV Fa2b—3 3 Y NMSHREIIOWT] BARMHZ + — 5 ) — 2004 K5 1THUT
(2004), ¢ L DREMKGSHHBESOS ) —2>OMH | EANY; 7 + — 5 1) — 2007 44
F123HUT (2007) %2,

7)  Lipton, D. A., “Best Execution: The National Market System’s Missing Ingredient”, 57
Notre Dame Law Review 449, pp.478-483 (1982), Facciolo, F. J., “A Broker’s Duty of Best
Execution in the Nineteenth and Early Twentieth Centuries”, 26 Pace Law Review 155,
pp.169-178 (2005).
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W kA

19474F, #8%58% 7 1 — 7 — O Harry Marks [Z 8§ 2 3113 ¥, SEC (Securities
and Exchange Commission: il 8 X OB IHITIERER) PEHEICLIBITED
L PRI T B S R T & 7o BB R 2 R T P & 8 E S DR
LT, REWITERBARSMAOEMERNTH S Z L ERLIWOFEL &
720 SECiZ. Harry Marks 523RBEA & L COMEARW LR FH LR . W
WHEXZ ST, BEODICTRZRY REOiEEZ AF L b o7zl &8
FEIRBA - ST (1934 4FEEFRIT 1T (Securities Exchange Act  PAF. 34 4R
¥ %) BAII0b - 5) ERISHNST & LY,

ZO#% Y SECIE. BEOMRA BT 2 MR (283 % First
Anchorage Corp. ZfE 1V %, #X O FHIETHO R Y 4B E 2 » % Ned J.
Bowman H1: 2, BiM 5 H OHAAIC & o TTEE % 8 RE L 723 g iR
P12 ¥ % Delaware Management Co.Shf:™ 7 &C, %% 525 [ B oA
Wattsd | L) BIERBIERK L2 Ly 34EEHI10b — 5K ORE Tk
WAL % Ay U7z

L7 L1975 4 DFERFRIESOEEA I E SN AR, D F ) NMSHEEAHTH
END VR OTHERBE T, GEHRES S BRI L BIC [REOMitE] T
HATT DLV TELDEIDERMET L FEP ah ol LIzhoT, HER
FHERIC L B IREPTRBEZ P LT, BRSO ORFFHLZERT S

8) A, MESET 1 — 5 — O Harry Marks 258i% 12 Lime ColatksZ 7 L7212, H
SIIMEAL LTITAT A2 L2 HITFRdS, Bl AF L T Lime Colatks % Bi%
DODEWELIZ A2 bE, EEHTFEEROEIMHMAN LR LR THIZEETH S (In the
Matter of Harry Marks, 25 S.E.C. 208 (1947)),

9) Id., 220.

10) AIEEU] (unauthorized transaction) & XiEN 5. FEFHEFESIC X BRI OBGE 1IE 2
EY - u— FORBEFEANGER T 51320, HEBBIRBEAE D 2 F£MEOFT A BHIER T
b0 7272 FFRRAEFR L EOREL DRI IUE, MEHEREG [A5H 5 (12 34 458111
10b — 53EICY 25 L3RI N T v (Poser S. and Fanto, J. A., Broker - Dealer Law
and Regulation § 20.01 [D] 20-3-20-4, Aspen (4™ ed 2007)),

11) In the Matter of First Anchorage Corp., 34 S.E.C. 299 (1952).

12)  In the Matter of Ned J. Bowman, 39 S.E.C. 879 (1960).
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KIE D fiz LT 375 2 38 2 FI 1 D J Bl

CEEHEERTRELE >72EEZ 6N W, bok b, HENOMEOEK
(scienter) % V.GET 5 2 &AM B A, FEIKES 1k 4o TH0E S & BRI HRE
WEETAZBRT I EAMLCEL TN LW &M, FRI R MEICH
bRV ERERS, BBIICTHREELTL T2 v FOFTE o2,

&AM 19794, A A F AL X o dbh 5 B AT 232 FF S 7z Lesko v.
Merrill Lynch'® i, AT 0@IRE ORIR T, FH O RPAT B8
W& B REFEEBMD THDbNTz, 5 Lesko 1, B OFEHRSFE XYL - Y
YFHT A VEFEEG 1 (American Stock Exchange) (W4T L%
WL7zE FRL, MICHAWRER TS CREMEZEA28 2872720, &
R LU TRRBMEZSRSZENTERPo72L LT, BN LT3 4EEH
HI10b — 538 R0 < IHERE 2 755k L 72,

SR LCEHFNE, YICX 2RZ ORI O T2 HHT BB, GE%
AL S DT SR D B (reckless) F 72 13FFIKN (fraudulent) 17725124
WD T EHGEHSNLIRY . EH O IE 34 LRI 10b — 5 & % 51
REMESH 5 2 & Tz, BOWHME L2 720 ORETFIEA S 2 THE

13) In the Matter of Delaware Management Co., 43 S.E.C. 392 (1967). 19754ELLHi, $XT
OIWGOFHRFZ, FWEIBHLTHREL TWiz, SO0, AR T 3G
M MO — 2 2R LD Ta—h Ly VISP ER 220 LT IE,
FHEAREI NS FHERERET 2B dHo7: (D.7 M F—=TH—¥ > (HilFE
B =)NORIAEEF) [HRAKREREFEBIEMDH] 190- 1928 (W%, 20034F) . 2B,
Loss, L., Seligman, J. and Paredes, T., Securities Regulation volume VI, Wolters Kluwer,
7D.2.a (4"ed.2011)) HZBMH,

14) Lipton, supra note(7), pp. 471-472.

15) I BPATRBEIB L CTHRED DS CEEPRBICR A D, 7FA-Trvar
WEXZ L e 25, 1960407 T A - 727 ¥ a vOifing, REVITHEF OB L5
BEELHEELIEE 7 572 (Perino, M.A., “Fraud and Federalism: Fraud and Federalism:
Preempting Private State Securities Fraud Causes of Action”, 50 Stanford Law Review 273,
284) o

16) Lesko v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No. C78-1740 (N.D. Ohio June 22,
1979)
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W kA

TWZRIFIUE, 79— —OFFRI RT3 S T 2 RN D 5 LR L
7217, RUETIARD WA < GRIGFER S

EZAHD, LeskoFifhth, 7 AU AT, BHEIFTEF LREIT—E 2 %
Pt 2 ARG 2 A T A TOWGI232HE LIcd 5. £ 2T, BFELOPIT
Zdh 720, GRS S AR RYUTHRS 2 B2 72010, FEEREAIG 1T Y o
A O TR YA T ANBELMEEZIT I REN L) 2P HERSNL T &
\27% o 720 1995 4E12#2 % 72 Newton v. Merrill Lynch T3, #& A )L - 1)
T LIRS STHEOELEZPITT LI, A VAT 40y M eED
FARRHLG ¥ A 7 & THOR E T 2 B TR | itk %2 i 45¢ 37, NBBO T
EIBY A ICEAT L 72 & & AN REUT R BN 72 2 00 &) bz 2,
B Ol BRI AME AT TR O N D W REMED D 5 L v ) BUR7ZT Tld i
BPITREBE B o772 W) ZLIETET . REIITTH o2 I IET A B,
A= F, ST EZRAZE L 2TER S 2w LERL

B, BT AL L D 34EEBIAN10b — 5 @D EFIT K725
ELTHRETEHL 224N H#EFRFE L. NBBO THEIRIZIE L% AT L T 728k
HO O REIITERBEL LW L7z, 2 L CEREIE, HE S o5
EERBELD o2 E) DR PSP 572010, FRZEFISE LR
L2,

17) Lipton, supra note(7), p. 477.

18)  B4EPENE 6510 HD { Bk % SEC AT TV A RERIT T % &5,

19) HFEHP (911 F. Supp. 754 (D.N.J. 1995)), #Frgetig (135 F. 3d 266 (3d Cir. 1998))
D%, R (191 FRD. 391 (D.N.J. 1999). 259 F.3d 154 (3d Cir. 2001)) Z#&C. JE&
DOWGERDHEE L 720

20) FHOFEMICOWVTIE, KR EA MR BRPATERE & 32 ERNS 7 +—5 ) —
19984E K5 5-9H (1998). MEAMIE [BUCOIER TS & B 22-24 5 (WFEH.
2005) FxZRI NIz,

21) EEDRBHFITO MM EFHK E LT, SEC M Macey, J. and O’Hara, M., “The
Law and Economics of Best Execution”, 6 Journal of Financial Intermediation 188 (1997) %
ST 5T LS,
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RIE D RPATIEH % K 5 B O Jre i)

& 25T, Newton FOFEFRFNIIE, &EPATHRS & 1ZMH 12OV THK
IO RMAZES IS L2 CTHEETH 5 P L, mBPITHEE & &,
TU—H— - T4 =T =HEHEELD 2D, FEROFEO T TEHEMIZFIH
BEAmDLT LVEMERDL I L SN, T2, REIITOMSIIHMN D
HE & IITEALT 2720102, FEHEH S IIREPTRGOLELFDO TV X
ABIT BULEDRH D EHRLD,

L2l HTIiE, #EXPITRHEBAl (Order Handling Rule) 12X - T
ECN (electronic communications network: — & DB} % i 72 L 7z THE | ¥ A
FL) BFAYy 2 HR SN, VAT ADELERBOTSIC BB %
LTWwb, 20720, BEDZOIREDOFMHEZIRRT 252 HT 72012,
AR O HM T 5 RHERIRECERMENE W 5, 7272L, ZhbHbo—
HEOHEIZ L o T, GAEHRRL 2T TR MBI 2 EOwiEEE S . BB
DIRBHATIZOWT—EDRB 2 AT 2 2 LI % o 72 mlITFER L 2T
b, ZHU, I RPUTIRES LM ORI I BB & I3 MBIARIC,
BT VAT AOIIRIZ L o T THEEITGE S OFMLICB W TR
PR L ZTFNIE R SR VEWI A Z A LDPEINFHETHH.E LT,
ZFOL)HBLENRBPIT IO L 2AOE RN 2 XA B LS, EFHG]
HHICET A2HBE L TOLF 2L —2 3 Y NMSIZBWT, JECR#ESA
(ABHI611) R AFELEIIH T2 7 7 £ A5 2 H8H] (FHHI610) 7 &A%
DB, FEHFAHL S AR BEPITERS T L T2 589 2 & RRICHGES
HAMADEZ SN

i

22) B Z VW TEBINICH 205 | & ik RPAT72 L 3Fli§ 2 080125 5 0 &9
IZOWTIEEEM DS 5 & LT, Newton FH I OME L IR T 5 b DI, Ferrell, A, “A
Proposal for Solving the” Payment for Order Flow “problem”, 74 Southern California Law
Review 1027, pp. 1069- 1070 (2001) 7% &2 %,

23)  344EIEHIHN10b - 5 OREBL SIS W TR RBAT & HIT L 724 — & & L C Graham v.
Taylor Capital Group, 135 F. Supp. 2d 480 (2001) 7 4% 1. EROREMEFTIZOWTHR
L7233 & L T Berkeley Inv. Group, Ltd. v. Colkitt, 455 F. 3d 195 (2006) 7% &5 5,
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(RA)

—} T, LiLo SEC DREE KIS T 54725 T, NASD (ZHLHI 2320 % 2006
FICHET L, ¥, BAEOETHITOEA T Y ¥ a—5 =12 X 5 HE#
TICEoTEEINZVIIIZ, Tu—h— - T4 —F—3HEEI S 2T - HE
OEXLZT T, o T e —h— - T4 —F =05 ME S N/JELITDONT
HREABANCES S BMBHITHRBZAILELED, 72, Tu—Fh—%=
=y b A== LTI A8 E 2T bh T AT Th .,
ECN 2T, $RTCOMBOMKEEBHYT 52 &2 HBOF 72, 7272
L. SAOHDOHFBIZAHE SN TL BELIDVWTHENDZ LD THE L,
72« NASD D)V —)VidJ5Hl & LTNASD ZEDOAEZMET 2D THL I LIS

BRETLLENDH LD,

24) SEC, Regulation NMS, Release No. 34-51808 (June 9, 2005). %35, ESCERANZ, <
=7y b A=A —HEEP OBNIARMEIE L E 2T W 2B EI1S, T4 — 7 =T TH
TV LAREEZTI D ) TRUNIFECNICH®T LI L 28D L. T2 ¥R
7 7 ANV — Vit BEIFe~Y—7 v b - A—=%—, ECNAZ &, K[IREROFKEED
HOLDZBRBETRVWHEICH LT, ZNNIHRCIIN 22 X9 2 FHB 2R L 2%
CTwd (KIEEA TLF2b—3 a3 ¥ NMSIEEICOWT] BRI 2 +— 4% 1) — 2004
T 3-6H (2004)),

25)  See, supra note (3). See, also NASD, NASD Notice to Members 06-58 (October 9, 2006),
SEC, Securities Exchange Act Release No. 34-54339 (August 21, 2006) . FFHHIDOFEH L L
C. Hazen, T.L., Treaties on the Law of Securities Regulation volume 5, West, pp. 368-378
(6th ed. 2009) 7= EH3H %,

26) See, supra note (3).

27) Id. =B, BEAVMULEZTZL-0E) L Fo v 2 Lok (primary
market DETIZ 2\ C EITHER) RWHHME (quotation) D AFHENE (W5 HEATH TV 2
Biinikfib e v) 12z, ELEHOR DI OFRLE L TCoOREIEEONEZLEL Lk
BHHWENLZ LIZh>TWD,
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II Newton EF¥EEDER

1. 70— 75— DEH|— Gurfein v. Ameritrade, Inc.?”

Fiko X 512, Newton FHH PO —HOHHEBMEDOR Y ALY
—EORRIFNZDOWTIE, TV Ea—F— - VAT ADREMEZIRRLT
WATHICHEOELZN%(T 52 LT A—#RORE NI W THEEOBIT
THPHFIEL TV T, BEOEIIHINICREOFETHITES NG, 20
72, MIEFHEIGRESNLMENIOW T, REFITHRBEEKICI ) 7a—7
—ORFFMZMIFRIFLALARON G hozeE2bNS, LAMLH
SOELAMTTHHICHE SN2 EE2RME LT, EHFSHIEY Lo #HE
R RPUTEBE R & b b FEPBIN Tz,

Gurfein v. Ameritrade, Inc.i. 5 THIETRA D Gurfein A5, 5 TEEFA
DI v 54 VEEEEH O Ameritrade [2H LT, BEDO TR TORETEXE T
AV H VEEEFEGEIIT (DUF. AMEX &) 1IZRE L 722 S EOFRBIC
KLU, F72. SECHHIR NASD., AMEX %€ % H ERHIBINC B 5 & B EAT
FHICDER LTS L LT, #ii%d =2 — 3 — 7 WA IR L 7230
THrY,

PERBECH I ©, BTN, PERADIG o[l %5 & LT AMEX % #iR
L7722 L3 Tl oz R L7z, 20034E6 HDSEC LA — MiZBW
T AMEXDARY v ) A M AR BPITESEN % SECICH s hTwi- 2
EERBIEFAzH 57205 TH D, Lo L. FFEHPTILER & FEk SECO L
R— MIEELICHED? S 5 &35 Fkz HorIiIclilor s 2 i 3TEd, £
DX BRFRITFHEBECTIE W E LTHIEFRAOFELBIF 72, F72, Bk
FRNZEELE LCEDWEPEY TH o 72 MRk L 2o 7272012

28)  Gurfein v. Ameritrade, Inc., 312 Fed. Appx. 410 (U.S. App. 2009).
29) Gurfein v. Ameritrade, Inc., 2007 U.S. Dist. LEXIS 51801 (S.D.N.Y., July 17, 2007).
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MG ERIIHEGR OB Z v LR Sz, & 512, SECHHANE X OV H 3 HH]
HAGEIZ DWW T, FARYFFME (implied private right of action) 2532 51T
Whwe LTHEEOFTRZHEHL 72,

EZAT, BEERNIERADOEZY LOFHEOHARICOVTLF o Tz,
C DO W THEFRRBH T, F3CEE B LY FE IS IR 2 ) desd
Vhpolzl b, RHEDEBOFEREMICL > THRAZ L Z#MITTW
%o

2. REFERMEENI A RRITES

(1) JBEORA

MREBATHRE ] 02 SERAEZTISRINLRBO L ) Il bhis
L2, TA) AT, HEBEMEEDHSWBIG NI L TRk REIT %2 R 72
FTRNFEHZHAI, 7271, THIZOWTH T EOBEIF R L, TETHRR
X912, 19754EDIATIE SEC D R ICB W T, IRBEITHRE X, BEXEL
FHNOHREEMELEOMHO#RB L T TREEARBRSIN TR/ TH
23, 6L, YHOMETFERHO T TIE. T2 M 2T IR S
REABITOLEMZM-TIENTE DO T RAPITOEM AR EHITOWTIE,
L BB OB OO X e o 72 D7EA 9,

L2 LI ERBRZE QAR & 370U, BB SR 2558 HBUT & GRS
ZhoBE L VENY Y —FHERCEEM LRI L 205 % Loy —
C 2 2t LT B FERSHHICHEER T D 2 TR, B BTSN 5,
CD7D, WEIZTA M EHIET UL, REEMEEOY - ZOE MR T
LBENND T

ETAT, BITEOBRBTRMAENE ZD L) BN — ¥ X 0%HiiiL Y 7
NI —EEN %, 1975 F IR ABATFHEPEBRIL SN & FEEFH

30) Newton, supra note (5), p.270.
31) See, supra note (13), p.396.
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BHIO T TRAH DL %0 o 223 B BMFES LR SOV 7 b 55 =38
OFFIE, F—EZDEIULD 2 DIHA IR L T2, 72720, &
BLATNEZS5 200k, V7 M=o a2 b AW L CHE IR S
NBETHE. BERYF—C2ARRMBETEa R M AL S LA, ThTHZEE
FEEEZREERAPITEVZH00, ZRELHMO LI IITE LT
AP RVZ ERREPITTH D0 L) BICTFIEVE L2,

Z T, SRR 28 Sl HIZB W TR BBITHRB Ot — 7 1 — =2l
ENBZ LR, HEFMEL DRSS ONMB Y - ¥ — ¢ 220
ALTH, ZHEHLCHbDA W EXHESNZ®, LarLle— 75—
IN— U= VST X 2T LTy Ko THIE ORI Z 58 U CHE ISl A% o
ANENPTHIERESLENL X HICRD, REBITOMESLREAEZ KL
720

SEC RAHMEDMROM— %MD =0, KEICH )2 2FE L, 1986
FITRRINTABHI BT, HEEREENRBEIITRE A ) LEIF D S
T RSP L. TabbREEHT. RABMES I L oEiirE
LT, TELMYBMLAMNRBITRMZ RO BTN RS 2V E L7223,
ZLTHHTIE, Yi%iRs S EHMER OR BHATEBORRE L TR
NTW2, T/, ERFAEIES SN2 LTRSS ER L. 5 BL34T

32) bl CRENCBUZY 7 M5 —%2RHBE] BAREYZ +— 51 —20064%%
106 H (2006) o

33) 1934 FAESRNLG LS 28 Se(e) i, MF O L TR Z R >H (MADEED
% B SN REHMER 2 &) 25 UPUHEORICH L, st L hRitsh s
RHPIITB L) S —F OMliffICH S LT, SERRIICHKIN) T I v ¥ 3 Y HBFENTH
B LWEIHE L0 THh L, MOFHRIALIIH LTI s72THArIaIvva vk
DHEVEHEE BHHBIVEP ST o720 BT OME T, EETAELIEZHE
HEZMbODN LW EBET S (HARIESEHEIETE [ ERERERESET X ) 7
(I ] 114 H (HAFESFHEFDIZEI. 20084F) %5,

34) SEC, Interpretive Release Concerning Scope of Section 28(e)of the Securities Exchange
Act of 1934 Release No.34 — 23170 (Apr. 23, 1986).
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FHEOWEDBMLIZHDTWE Y,

fii <, WHEBES T TOREEOTFELRY Pz KDz~ —7 v T 2000
et EE ORI T RERAPITRBEOER L MAT 5 &, SECI.
THEINE OBRICB W TR EHATERS 2 819 SRSt~ o# 2 b5 % 72
FTh < BEBMELZORBITICOVWTHIEHZMLT 5 L) 10k -7,
SEC IZFEHMIEZ 0T 2 BN 2 EFERICB VT, REMITEREVET
ENTVEREIREF 2y 2 LT0EY,

(2) FBOME

RS O ) R BPITHRE L. BEOMRE KT 5 &) By
Dldy REFRER LA — DT BEINE ) LEVDH D L HEZ HNLH, T OREHE
FAEHRSA ORI BHLLTLIFLTRRWY, ZRIEDTO L) 2K
1230,

B2, MADOEFOH LOEND, REPITRBOBHEIZEL L L
VMO THb, Thbh, AEHRIMIFHFFORHZ FELEHBLLTB),
W% & OB TS (intermediary) & LTOZREZE2L TWBEDIC
L. BER R A 0 L CIREYE 217, %éwi&Q%#Bhﬁ
MW RPE T 2 L ERMEREZ BTSN, HEEAZIT) 2L 2EONEL

35) CFA Institute, CFA Institute Trade Management Guidelines, available at
http:/ /www.cfapubs.org/doi/pdf/10.2469/ccb.v2004.n3.4007) .

36) SEC, “Best Execution, in MARKET 2000: An Examination of Current Equity Market
Developments”, at V-1 (1994). F#kEEF X, HHMBESF TONSE CERLZMHRT 22 &
PLETH LI EDENT, AREPFICMOED ZERRIELTHHESR%1T
HHEI W% T 7 v A 2R T 5 2 L OFEEHEZBZ TV 5,

37)  See, e.g., OCIE (office of Compliance Inspections and Examinations), “Examinations by
the Securities Exchange Commission’s Office of Compliance Inspection and Examinations
(February 2011).

38) Bines, H.E and Thel, S., Investment Management Law and Regulation, Aspen, pp. 550 - 551
(2d ed. 2004) .
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LTWAENPLTHD, ZDD, HITOZIZOWT, IEFREHIIMA REHED
S HAGKRHMATTREME 22V LA ¥ — F2 BT 225 $EHEE 13 best net
price (¢ L3 LB & TOIEWAMK) % i LAk & L TR 2T 0 2,
THHR R EOYITI A MR RBLEID

BT, EFLBBEOBRIEOE VA, WH O RPITIRE O IE N E
L7259, Thbb, WENEXOBITHE & L ToiESRAMIE, HAmBatto
% LG L CBRAE L A2 T ZOMBIRMENTH Y., FEEEHIE
REEHO T T, KANE LTHBTLICTERWY, 72, @HatE7o
—HN—DHELELTF 4 —F— & LTHITHT 572010, HEMNICHEHE & 13F3%
MR DOBFRICEDZ E12h 5, ZRITH LT, SERHMZES IR & Rk 2
OHEFEN RIS, REEHOTCIHMCEAE LToOREEA D H
ZIE, BEOEFES RV L, HAEMESIREITEHE L 22 T - —
OFRICOVTEBELMERZ AT 5. 2% 0., HEMMEZITHRIMLY B
MG A 5 M, IR RF OB I,

ZOXHIC, BHEEMELZORBIITHRE L. FHIE LOBEFICHNT 25T
HHLOMBRTHEBER AR L 2 L ICELSEINLIRELDOTH L, LA
Ll IS AS AL LIRS 72 A 5. 2 OSFEDSS KB ICIE A - TIT &, TisE
WEDEBIIBWTOHEBMEE DR EPITRE 2 A ) RXE IOV THE
W ENED 2P, WhT, o XS I, REMTREOMPIZY 7 Y

39) Id., p. 502ff. See also, Harris, L., Trading and Exchanges - Market Microstructure for
Practitioners, Oxford University Press, pp. 160-161 (2003).

40) 1940 4EH BRI 202 (a)11) (Investment Advisers Act of 1940, 15 U.S.C. § 80b-2(a)11)
W EAuE, THREREM ik, T3 % 20 CREHOMEICHE L <. Ui I3 2 A,
WA DL IFTRHOWEICH LT, EEMICUIBBW A L ECHLE U T, AL
METAILEELTIH, LIHMZ 2 CEFNEFTO—IE L TR T 5 547
ITHEEZFTE LLRIARTZ2HEZ VS | L L, WHDRHGHEIIBW THITR iDL,
Kt FERMEE, T —F— - T4 =T —FEBRI LTV D  (HARIEFHFREN LT
[P ERESR RS (T A A1) 208 H (HAZESRRFEHZENT. 20084F) 2 ZH),

41) Bines and Thel, supra (38), p. 551.
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(RA)

— R OBIRE K> THERD SHED D Y Y, BERMEH ) RE
R RPAT B ONE & HEPHIC DWW TIBUE b a2 85 L T 2 R H 5o

(3) EEDHBIOEE

1940 4EF ZHR: (the Investment Advisers Act of 1940, LT &R &
VW) 20651, BRERBMEFOMBBHED T ) ¥ ¥ TV &2ED, FEHEOWEA
R GEHNEE L TG IRAMEN £ 721 %’PEKH‘JMW%%) LR EZ V5 2 L 25k
T2 W, ARSI | AT 10 Seb) IS HIY § 2 M2 2205, FBE oK HIEk
DERFERREITRR Y BATHEDE (Y)B?(L“Cb\icb\‘“’) F 7220k, SEC
3R DRI T 2 IKE O BN R EBE DR EII O WTVGFET 5 L8 7% <,
B EL ATACAERE T 23R EFIROERPH NI, EBFOTELER
FTHIENTELEMENTVEY, ZD7-dTh»S D, SECIEEHBED
P2 MR IR DD ) . BFRSAZE LRI LT ABE 2 @A
L. BEL DTy 74 —A XY FRBREFRHELTWE Y, 20 X9 RFRRIC
BT, EAE, SEC IR BREATERE I E T ISR EBE 206 S & 7% 5

42) Id., p.550. %B. HEBHEZOHA I REFHIIOVWTELRETH DL LT, Schnase,
L.A., “Best Execution - Legal and Practical Consideration for Investment Advisers and Funds”
(2010), available at http://www.40actlawyer.com/Articles/Link9 - Best - Execution -
Paper.pdf 23 % o

43) SECH. V7 My I —%fk oL THBY, BEICLEI LOFEREZFERT S
ZOOFVWRELTHHENTWALIZT ELRWELTED (SEC, “Disclosure by
Investment Advisers Involving Soft Dollars”, Investment Advisers Act Release No. IA - 1469
(February 14, 1995). 34 4F3E5E 28 (e IHO L E DBEWRED S, 7 — vy MURIRE - 228
B COMPRLERICII Yy Y a YHPRHMEIN TV L HFELEH L T3 (Chairman
Christopher Cox, Opening Statement at the Commission’s Open Meeting (July 12, 2006),
available at http:www.sec.gov/news/speech/2006/spch071206¢c2.htm) o

44) F4&1ET, HEBEMAPEEIEZICR A ) LT H5E2 KRBT 57D FEK, 5l
BHEITER VDS I L 220, 2HTEBICHRE 723G & 22 2051, BT 72133851
HHFETHILEHELTV S,

45)  See e.g., Transamerica Mortgate Advisors, Inc. v. Lewis, 444 U.S. 11 (1979).
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EVCOHOMBEREMLTVSL) THb, LT TER4DOFFLZIY LIF TR
HLTAHLI.

(a) Founders Asset Management, L.L.C.\Z B3 % S 4®

BET N3 A F—& LTEH L Tz Founders Asset Management (DL,
Fthew)) 13, BEDODICHBPIITEZERT 57200 T# 2R L TWwiz,
L2 LEERICAR D o TFRAEDSRER S HICHH D 2 &2 2 BARFER O
ANHZ E RITBEEDOITETRZ ), 1KRIZO2&E 122 M5 1422 D
DENFAEL S ZLIZOV T, FRRMSIRL Twuahoize SOEBELT
FES7T 0 — A =T L THRED & LTI REMBIAEZ 57205, FEBEITIZ S
NEBEICERL Tz, SOEIZDOWT, SECIE. FAOWERM 22T
DAFRIZFEF O BBAITHEICTIET 25O TH Y. B 206 558
b LT, REHBEZHT 2 EOBBLIT 21T 720

46) PLERIN 206 5AICEDCTIRRT 28 3 Y - 0= EOFHROBEHFOVEIIAET
& % & L7z Capital Gains H|# (SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180
(S.D.N.Y. 1963)) 75, SEC DD R BEAIFIZ R > T b, Bl ZIE. MRDVFED A
THERR P 206 5(2)MHE L ASERD S 76l & LT, SEC v. Steadman, 967 F.2d 636, 643
n.5 (D.C.Cir. 1992) 7% &EH B %, 7272 L. HFE Capital Gains FIPAZK 3 5 4300 H OFLH
DWEE-oTWBLEICIIEEE2ET S (B2 X, Laby, A. B., “Current Issues in Fiduciary
Law”, 91 Boston University Law Review 1051 72 & % %) .

47) #lz13¥. SEC v. Beacon Hill Asset Management., L.L.C., Litigation Release No. 18950
(Oct. 28, 2004) Tid, HEREMEE203 50BN ESEBHINELEZTTH-7 (BE12
PHEICB) ZHEER 1B AR TH Y. — BRI LHOREHBTH L L% —
MHNIFR L B VO L7z®) 25 JHRNREEAF - 252 HW T, AR
30075 FVPL oA E G 2 -0 L LTREFSN, SIeECEBFIL2EEZGEOATY
%o

48) Founders Asset Management, L.L.C., Investment Advisers Act Release No. 1879, 73 SEC
Docket 1627 (June 15, 2003).
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(b) Sage Advisory Services, L.L.C.AZB¥ % Fifh*

BEREH TH B Sage Advisory Services (LA, St & v 9) 131993 4 At
5199744 2T —FOREME Th > 72 Rollert (LT, REWVS)
WZHEFI 4 (church endowment fund) TOEM 2D, HEZTHET
Wizo L LYSHESOETHY 72 5 22 sttt & SRR LAy 7 V75
—ZRITOVTIE, RICHERERZHRE S, #UWG 28R L 72135,
BEORERELZBHEHRERME L 2R L, N EFErHWTREZIThE
TWizo U EOFEITIA, SHEARICKD - THAEHEAITZIL D FEHIZ1
IZD &30k MEEHIZ -T2 SECIE. COFERVHEDO2/TH - 72
C L RREPATERBE CTH D &M L. SHAITH L RSFHIEEZ R L 72134
EBEIL RS2 m L7,

(c) Jamison, Eaton & Wood, Inc.\Z B3 2 4 °0

180 L D AEE DS 6fE3T5HT FVbOREEMN 2 ZiLIh Tz
Jamison, Eaton & Wood, Inc. (LLF, J#:&w9) (&, SECIZHI/RFELE & &%
BHUTEBENZHBHB SN, 20 71— 22 Y MHFBZIWESIN L, JHO®K
BHATHRBEILLT O X ) Ik,

JHE 7V — 2 %M 2 70— — 1B & BEET 5 45 K OB E
By, BEICIHKRS LY FOFERZHRL T, Lo LEikOIE
FEMRIFTR L2 VEFICH L TIE, JUVH—ER - Tu—h—L 571 A
AT T —ORPCY B TH LI EEHETTEY, FAADY
Y Tu— AL OWGIEHET LB LIRS Y F ORGP —E X & F]
MT&7e —H, JHET VI —ER - Tu—h—0BHFELEL DI LT,
TH—H =D OBEROMNEZT Tz, JHIE25EHE VITh2), T

49) Sage Advisory Services, L.L.C., Securities Act Release No. 7997, Investment Advisers Act
Release No. 1954, 75 SEC Docket 1073 (July 27, 2001).

50) Jamison, Eaton & Wood, Inc., Investment Advisers Act Release No. 2129, 80 SEC Docket
599 (May 15, 2003).
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Y=Y R - 7Tu—h—OFABEFIH L T2 2 MK OHEEZHS 2L
TEH3, FAZEOTU— A —2BIRNTELILITOVTHHRL TV
Molze O, FRE LT EOBFICHHALFEREZbET W]
#id. SECIC & o TR B BATIRB R & Al S, PCEBE 206 421258 3
5L LT REMERELFI SN o EOBBINLG % 21T 720

(d) Portfolio Advisory Services L.L.C.AZBI§ % Fif} %

Portfolio Advisory Services LL.C. (LLF, P& v 9) &, HILOMML 72
ANy VT 7Y FRBEICHALTHH) BRI, &7 -7 —5
IS LT BEPOZTW o 72 FHB 2 HT 2 L2 HETHL TV, T4
bH, PHIZFEFHGMECRET A2~—7 v b« =7 —IZHBI %179 £ 9
R, WEDOHEREITI)o 5L PHIL, RIFRPREENY REDNNY 7 F
T4 AEBEMNT L EE T - — AICBI 28 L. FERCACE LT,
MG &R R 7 a— —I12H 1St v M oBEIMTFEEZ Lihbe
b0 LIAHT, PHIZZOWY P, ThbbRitLo 70 -4 — T ¥R %
AL MR B T LT DO WT, HEBMEZ T ) BB (Form
ADV) IZHIREL T LA L7 u— 7 — P EBEONG NG 2 LT
W T, FEHEDID DD Z EIZOWTIRBREZB -, T2, X512, 20
FEEE—T v b - A—H =D =2 T v FIMENR TV,

SEC I3, 20 &9 e FEEHFROIY Jed DALAA, WHIIAHOZER O
BIZED, BEDPPHIAEZFER 2 LI bEIN T 25Tl

51) Full-service & i3 Morgan Stanley %°> Merrill Lynch % (203K X h 2 iS4 A5t $ %
Feae e —ECAZ S L, TOV—CREHEICHWT 5 W% T N4 A0 56 BREED
B, EBIRICH e F 72, Full-service broker i3 &R E LTTINT 4 TR
RN 2 xRz, FROVY—FHMICLHEHRRMELELTH. TITHLT
Discount broker i Charles Schwab % TD Waterhouse I2fAFE SN B AE5AtE2 S L, &
7 ENNA ZE—frb e witb D2, KEOFHEREZTENICL T b,

52) In the Matter of Portfolio Advisory Services L.L.C. and Cedd L. Moses, Investment
Advisers Act Release No. 2038, 77 SEC Docket 2759-31 (June 20, 2002) .
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PAEDAT R DI 2 P B ML 206 S0 2 H 72 % & L TRHRORIL ) 247 -

. 53, 54
7208 50

PLEodpl (BLOARE (54) (56) (58) bBM) 55, HAWMESZ
THER L OMBTRABITEEERZMDIL XD, TBAICE-
TP IR TR & R B —ADD BT Ehbh b, Thbb, (A,
TRTOFED 2D IR BT 2 RD B I8 2T B LT ds s, EREICIE
FEZLICFERZZZ,. TOREZFRL TP HETH L, b)FHF
iE. FEEERICHT 2 BRI T o TS, 350k L2 FRcR 25t X 0 & i
THolt I EPRBPTHRBICKT S &8N 2F Y O)FEMAETIR, BHEOT
BRI BT 2T T e IS 722 122 5%, F720 (F .
HEREHCOZ )V EEOT RO OWTRET I L 28, fEL LT
R ZAPHEIHo Ty — 2572, b, WEMHETIE [ RT3
SUEHAR ML & HITZALT 2] L) Newton 0 O FRA 1 Pe A5 H X
N, EFHIHE L O | TREBITEZ R0 2 Bl 57012,

53) SECIC X 2iEDM\BET, PHAA vy —RY T a=r s (HSOMA & EREARLIC
FMT2Z LT, BBEEXEBELETRELZICHOREZIT) 2 L) 24To TS
HHZELIBWMENTS (Schnase, supra note (37), pp. 18-19, note (13)),

54) ¥ET FNAHF— %8 U CHEIGEH AT % FHR 2 b S Tw ko
4 —Z & LT, Folger Nolan Fleming Douglas Capital Management, Inc., Neil C. Folger and
David M. Brown, Release No. IA-2639 (August 23, 2007) 7 &0 %,

55) [ &2 &, Barbash, B.P. & Massari, J.,“The Investment Advisers Act of 1940:
Regulation by Accretion”, 39 Rutgers Law Journal 627, pp. 642 -643 (2008).

56) BAEDARFEHELZIHRC IR BHIITHEEER 2L B s34 & L. In the Matter of
Evergreen Investment Management Company, L.L.C., IA-2888 (June 8, 2009) 73d %, #%
BASFLOME ML Z 17 20 H 17 % b % <KL L7z 2 & THREBIR T 204 58 [ % fa4i
&7z Evergreentlix, FIFIC, —H D7 7 ¥ FCEHEOREMMEZ KT S 505]% L,
D7 7 v FCHREMICHEZZEBL TV LI2oWw» TR REATHREE K 2 7
M D hBAT 2 0SB REE 206 Se5E S & HIT S iz,

57) Newton, supra note (5), pp. 270-271.
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BEINT 533y v a YRROEEIEZ E 0 - G R D S
L9, REPUTICHET 2 BELRIHEH IR SN T Do M5 TAFHMFR, 3
B TTFEENCE T 2 4B 2L Jedh3 e SN TW72Z EORFIRDS, &R
HATHRRLIZE STV 5,

CO X, FEEIIHET 5 SEC ORI kA 7208, FHH 2K - T
B EZEDFIEHKOREILD 5722 LY F-20HFE LTHEEZAR
FEEIZHOY e, EHICINSDFEZFEAN L TW72Z &R RPUTHRGE
e SN, FESFHE W SN2 3 @ 2rH 5 L v b,

3.X¥—7 v b X—h—ERRUTER

Newton HFH DB &, Hi¥HRINE OB TR LPITZ M D #Eimd, —#
DBERINE X OB 25 E I X - TR B L7z, b T, SECRHEH
IS O EHE SR BFITICOWTEH L2201k, OTC (i By
7)) TOHITIA PORETH 5, LI 2(3)(d)THA7z Portfolio Advisory
Services DR BT % £ 912, SEC 5378 HBUTOBISAHIN S 2 FECE -
VIR DLEFETHEL SN T LD E GG L LIz, &) blF, Ta—
H—3 =y b A=A — %l U CAMAEIRORE 21T BOFITI A M %
MEHRL, ~—F v b A—=Fh—070Y}F SV TR =RV Va3
=V VEOFISHRATS Y LB, BUTa A MDD B IETIC b L
VHZEFZ &) 12%-729,

FITUTFTIZ, =7 v b - A—D— O EHITEHEE AR 7z SEC

58) #lziX. Fidelity Management Research Co., Inc. and FMR Co., Release No. IA-2713
(March 5, 2008) 13, 7u—A— LMKz AR IS T — A — L OWG| 23T
L7 B OB R R PITHREERZ L SNAHR T, HEHMZEE ORI
H725 720

59) 7B Y b Ty AEEREAMICHELT, 2094 IV TitEHET 5
C AWM B E KT T L 2D S, RS %E L AMEER O D5
HEaB LS €2HICHCTREZIT) 220 )o 4 ¥ ¥ —KRI T a = v 7o TR
W (53) &M,
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W kA

v. Pasternak (LI, ARffFEwvw9) 280 EF, F3FOICBWT, FHoME
LWHEOTELRTE, HEOMEIZIOVWTE LD L, KIZ2IZBWT, HHT
AP CTR L e BHTOMET AL LICL L),

(1) SECv. Pasternak Ff
(a) FROBHE

2004 4, SECIEHEER~—4 v b « A —7% —725 72 Knight Securities L.P.
(31 Knight Equity Markets, LP. LF. KfL&w9)) IS LT66.5H T FVOR
FhBAEEZRT 4% T LAY, SECICLE, KELIZEMICh2ZY 4240
RERERICBRHZ2II vy a vaifRT s 2Tzl Tnibny, &
zxt L C K4 ohi CEO. Pasternak (BT, P& w9) & BREHEKERNT
Dt — )V ALY E 72 5 72 Leighton &, SEC O F L7255 DR Y% F 5 726
\Z. SEC Z M THY New Jersey 5 B HIFNCIETR L 72 @0 BRI HAR DG
P OLDOREPITREENDHFRTH %, EIITHEBOHFATIZP S OH7
B ZFEEOUN, ) —27 T v TORHROUTE, GIA#EYZT7ay - F
VT OEED D HHET SN,

(b) MHEHF D TR

SECIZ()IZ2oWT, PHLORGIOFEEZDTO I I ITHA L7 T4bb,
BAEOHG | ZELICHITET., DR TELETHITSEL I LICLD., W
FOR S NI ABUSAE 2 5 Tl L7254 P OAREE I L ThZEE L.

60) —a2—IF—ZIRNBIFTOY— v b A=A —THDLAXRY XY R D5, FAEEOH
IS 722 L I2OoWT, BIMER [=2— 3 — 7 ERBBIFTOP 7= L ia i L A~y
¥ ) A MHEE] BT 2 +— 1) — 2004 4E45 1EBT (2004) %2,

61) In the Matter of Knight Securities, L.P., Securities Exchange Act of 1934 Release N0.50867
(December 16, 2004). 73, FEFICHE & 72 NASD & OFRRZMHRT 5720, KL
NASD (2125 5 J FIV 04 % Hdho T b,

62) SECv. Pasternak and Leighton, 561 F. Supp.2d 459 (D.N.J. 2008).
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R OB THYY 2K o 720 MBI E R OFETH L TARFNZH)
ey PHIZE ST BRI A MG THEDORY ¥ a ViZ»v, WGl
W EED, 2F ), HEOMEEZBMICT L L TP ST @EF 2 A%
(excessive profit) # LiF7z. 7z, @UIDWTId. POHMHFIIHRT 5 FH
BEx—2 Ty T a0 EoTWAET A, =2 T v FITOWTEEM
BEIRA RV &, EHIZBNIDWTIE, BB B2 L2 LD E % BoL
SHBHICHCREZT 2722 81d, A2z T7ar b - =0 7123 Mk
SRl

CHUIZHLTP O, (oW T, BEREROTELHITICHT 2~—7 v
b A=A —OWBET2HRFE LTEELEY, HEOR X WEERER
AL AT KIELOFEE#ITIE “not-held” F+— % — L IITN D | @Y% ¥
AIVTRRLEHYES [REOPIT] L b X)EXEMTY—r v b 2=
—OHEEIZEROND Z DLV, [REOYIT] MRS 272012, ~—7F
v b+ A—=H—1% “not-held” +—F—Z2/NORGIZHEL, ~—Fr v b - A
YR bENMT AL ELTREEXEZHITIA2E0H5, PHIZ. 2O X
IS BB EROFELHUTIED W 2 T2 L Tfrbh b 728, SECH®
TR % &9 BN FRSMHEAT AT 2w E TR L7,

(¢) HEOMEZE

Pisano H|FH12(1)2 HB3)DFH MO VT NIIDOWTH SECOFIREZ RO T, Gl
RAEFEH L7z, 312D Pisano HIFHd, B EOFIIRIZOWTILER
DLW LS HFAE L2V ETZ2EMEIES (NASD O & E
Cangiano 2 X %) ZHWoORDOTL Lz TWELETH LI TOREHRE
K5 POOFEE LG NI ATERRICHEIT SN TE AW EIES L7z 2

63) Id., p.503.

64) Id., pp. 467 - 470.

65) NASD ix“not-held”order % “working order” & A Cw»% (NASD, NASD Notice to
Members 97 - 57, p. 460 (Sept. 1997)) o

153



W kA

EHHE A, ZLT, FRORFEOIEHEIZOWT, EREEOFAEDL,
(2RI S FHAETE TWARWESECHIEL 2%, ¥z, Kito RiF7zFIgic
DWTC, Pisano H|FHid, KEDHEHEDO/ZDICHL ) AZIZMLTWA X ) 7%
P, EB L KRR CHNZET 2 LR L7225,

KIZE2NZDOWT, Pisano HFid, SECOERHT A~ —27 7 v FILERITiE
LTI bN D HFEL IZERE VWS RR L2720, GHEBIMIERY 25d 5 &
i L7z SECIE~—2 7 v 7% KAAHR IS AL DS -l & KA odkDHL
PHWifG & D72 FR L72A, @~ —27 7 v IR IS b 7oAl &l
BO—Hitk e DEZ XTI N TH b, EHICPisanofHFiE~—27 v 7D
FRFEHICOWT, b L—F— L HEOMICEEERD D 4. T 72030600
ENTz=—=2 7y THRBELLEECOREL D L L. RETEZOVThOY;
FlZE Y250 EIRIGL 72,

BRBIZBNIDWT, JHD “not-held” *+ — " —DFATIZ. NASD HHIA 70
TR EROIG I HEICAEH L CTnA7d, 708 v b - 5= 7I2id47:
5 Ze v & Pisano FIFH KM LT b, NASD I3 BEBIFE R O %2 $AT$ % hil
L= —=2HEIT52E2BOTHY ., RETELE LTZI 22K ERL
7 FREDBENRMETHITSNAZE LT, “not-held” +— % —I124
THMN—F—DOERLELELTVENLTHEHDY, 72, FL—F—»5EH
HEXLOPITIC B W T RBAT O 272 L7220 d, FIERE ORI )G
ET Do BRI, BEHRDS A 7 itk KT 7407 4. Bk WH1H
A X, BGIREOTNR, BECLZBRONEEZL O —7 v b+ X—H—
BF 77— LTOWIAIERBA N 7<= E b, KT, BLEIZDOWTSEC
BHRGAMERT ZENTE LD o2 T EDE, JTHOR BT ERX
DAFAEDRBE S 725,

66) Pasternak, supra note (62), p. 505.
67) Id., p.510.

68) See, NASD, supra note (65), p. 484.
69) Pasternak, supra note (62), p. 508.
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(2) “plain vanilla” best execution & “sophisticated” best execution
—— P S OF 72 TR ——

Pisano 3 2(3)I2 DWW TGS $ 5 B, Cangiano IKOFES #51F C. [ E#
7] MOV TUTO L) ZEIREVHIREZ LT b, [IRBHITHRFEIZ 2
FEFIZ U 59 B0 1213 “plain vanilla”. © F 1) HiffiZ: best execution T
D. b9 12EHEER (sophisticated) best execution T& %, Plain vanilla
best execution (X, /NIDOHKEIIELAS, BB ICHH TE 2 i ROl THAT S
NB56% S Ly 72w Twid NBBO O Nl ofilits THAT S v, $REELOY;
HICFENS ™, ZHIZx LT sophisticated best execution (XK I1C, flE)
EDWMLWHRDOITELTH S “not-held” + — # — 25 H S b, Sophisticated
best execution D E M 2 i 7272012, =NV A - b L —%—IZNASD HiHI
2320 122D W TI A CHELHATATE 5 L 5 1lkk#FEEZ R S 2%k
Sawv] L LA™, ZhICKD, FEREMICIIERICRA SN TEZ [HE
PATHEE ] OBMSPML IS Z L1242, EBROWE EfT Rk BRHUTICH
THRFFMRER™ LFIRDE > 720

% 7z, Pisano H/HZ, FIBIO WG ORETRA & =%y k- N7,
ABEER D TRFIL (democratization) | &9 BACH Y DAL 2 FiBt 0
HELTEEL, Kito X9 % [RARM] o~v—r v b - A—% 2 7ERE
BOSMPIITTEZ ST HI LT, 2R EVARAEFTVERBEL TV

WO EIR L7z, £ LT BEREROKRINEL 2/ MEL., (2~
Ya—&—2X0)) HEBEIT2TbE T, PO 2 H/E L TEEIC

70) RMEIESCIZDOWTIX. FINRA (i NASD) 2% EHFDEROIG | % AT 2 HiCH | %
I E2BFTIHENELV -V EED TS, M. SEC, Securities Exchange Act
Release No. 34-34279 (June 29,1994) % &4,

71) Pasternak, supra note (62), p. 507.

72) See, e.g., Harris, L., Trading and Exchanges - Market Microstructure for Practitioners,
Oxford University Press (2003), p. 65ff., Wagner, W.H. & Edwards, M.,“Best Execution”,

Financial Analysts Journal, Jan./Feb. (1993), pp. 65-71. %35, AK - §id8iE (1) 86-87H
b S,
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@ ORH)
% FiF a4 av L 2™,
4, DI ERaE

TSR OBME LT IHEREO T Tk, TEERE Y OZME % i
BT B EDNEELFEELE L >TWD, P58 ERERT 572012, 7 AV
AT, [IREBTHRE | 2l Rat 720 Ch d B NILHBRAICHHRLT
W,

LA L. Newton I BEOFMN G2 25 & SECIETEHMEZ 8 E IC HBL
LCRIRFEBZmAb L, M2 EICLbnT T, EHO T RRICRN %
F T B O THRBOWNE 2R L, 3 OR RPATRBEX 28 )
LT&LHITlbns, I, EBORKT 2 FHHOZHETHITROES
ORI 2 W L. 2 OWE METTIC F THARA Tk RPATIRGE X ORI
EREXED LI E LTV,

UK L CRHIRIE, EROMEHEATIZ oW TREFR 2 5 L 72 Newton H] ik
ElE MWL, REPITICED 2 ERONGMEAITICHFEZ R L7z, 2512,
B BPATRE ONESREEPERIC L 2 KENEE/NIOFREEL L TldR %
LHIEEHLMNIL, TVIY AL RE, Iy Ea—F —FiliZEL T
BB ERORBPATEMHMRL X9 &3 200 AR5 S DY AT
LT Dl % T L7z

Z D & 912, Pasternak F-H Peid. Newton FfFHI AR 72T 0 H B
Thbbd [REPTHEELIE. 70—0— - T4 —F—=PEEELD20I2,
R OFHEO T THEAMICFIHTREZEDEET LVEAERDODL T LRV,
D B RE T EA DA & BT B 720, ARSI R R PITERS 0 Ak
EROTL EIBDDUENRH D] L) FFIionT, [HEROFE] ©
GUMLRERET 272 EZ DI LN TELZS ), HRNITIE, BELRY A
FAFEMICE > Ty ROBBERIZE > TEVIFF LuBITHENET N2k

73) Pasternak, supra note (62), pp. 508 - 509.
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ZEML. ShEBHo ek BPEITOHRKEL LTROZE VRS, F220Z L
12 &5 Ty [P I Newton FEHH D W) [HEE ] 25, —FMICIZHRCT X
W EEHLNIILIZDTHRVES I Do DFED, TITWIHIHERITIE
Fexa A3 H D [HARKER] L [ROKER] ). FH? K
HBEBATMEOT T, EXHL L TOWT LOMANEZEDONL, ok b,
[REHIT] LI RIARBEED = — AR5 L FIZE o TRE DT L ZHi
LLTVEDOTH 05, Pasternak F RO FE 2 5 HHER O w2 ik
LTWwWbbIiFTldiv,

i<, HBEBEMEEOR ) R BPITERB T, BE LT ORE LR ERICHE
DVWTEY, BIEHERLRIMEH R L2 R— A L2 RO R EIITOME &
BAMEDD 50 HAEOHPRTSECIE, EPTOEEZL L TFHER AT L
v FEEO I A MERZ WRIZAZZHND D 55, REPITIC»»2 T A I
MMz, #4327 - ax b, BRI AN, =7 v b A 28%7 MZET
A OKBMELTHMENSE ™ REXJDTH b, L72A> T, HARHMH
FB DI BT LMDV THGES § B B8, MICHE TR & 5 W 2 HHE %
ZRICANT, BESEBICESE, REIITHEZ2ROL LA TE S HIZD
WTIERMDB R WIEA Do 72720, WG LTGas ik L7z 2 & TH
TFREOBFBEARD 263N, FENPHAELL LT T Lnh, &
BHMER L, ICRORBIITERBONELID D, IVELDTLE2EEICA
NTHRBL R TRELEIELN TV S,

%B. TU—h— Ok RPATREE DG b7z Gurfein HI PO W THF
T, BB TH LR FIRVAED Y 2 BETIGHRPEH ST D
C LI ADHR, FHRDSEBOFEIG 2 5 BIBENZ L b b,
LALARAS, i EEATEEENICIED  REFR O IZMKAR L L CHE
DVFFHHPIRE N EEZFHRAIVR L2 Z L IZOWTIE—EORENH S &
WA BEAD. T BTEREINTORWTRTORT| > A 7 2 Ok

74)  See, supra note (34). See also, supra note (35), pp. 7-8.
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W kA

70— =BT 2T T 5REDND 5 0ENITONT, JEREH
BHEE 70— h—OROENOZLY EOREE 22 5 LfELTW2A™, H#
BVREDOHYTHAT L2 2 IR TR L2 WY . B2 H 2 T
FROBEIRR AT O VI RERH L L 2RE LA TH, WHHkiEsE
ChBEVEBED9,

V. #EEE

e EBATICB L CBEAF QUGB & A4 O H 540 % Jeed T 758k oAl
fHAEHE L, PTS R ATS L MHEN B RG] S AT A DBY Lo THREL %
Boh, fUbo T, GET 2GR OMRED, TGO ERNZ AT 5
72D L TV B0 [IREHIT] oMeTh b, ToMSIIHRBEILINS
L THHB/RF I IR TY S,

LA Uik BEAT ORI TS OB TALLBATHAM O ML 2 T RIS L TER L
PEHEN D B T M S BB T UL, Z ORI ORERE D RS
BEVHMEZ AR > TVDH, ZD0, RESITRBONEIZIRZIC
Ay TNEWELTBL I LRAEDTIE RV 207200, 72 AIdRE
YATHRBICHT AHEE 22 FICwb, L LIISb Y, ITEREE O
SRBEFEBE DY 7 b - a—RHBIEHDSTEE L, BHEETFTREFL
L CHER LI E 52T b,

— T RBPITERE L. BTSN OBIT - A2 BTS2
W2, —EOHREZHEETWLEDLEZ S5Nb, ik L7z Pasternak F4-3) ik
AHER DR RPATHE SN b T, Fire Al % v T, EZFDORAI
HgAR LI LEZORBLLNZ 57259, ZL T, BDHFEIIBVWTD,
B LG TORBIITRB OREH 2 ZRICANLY S, BEELERKED

75) Macey, J. and O’Hara, M., “Best Execution Regulation: From Orders to Markets”, 13
Journal of Financial Transformation 43, pp.44 - 46, 54 (2005).
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SRR R 27 S 21, [Z ORIk, Bk TR LR Z oo A
MiFES CBA TED % D O 12O W THMGERREHZ R L2 ik o %
WIAT A XN E LA GRS DFATHE OMBREFICO & UHRITHE IO
BHAT) BT E - THo TROVTNNITELT S 0iE, AREMITFICX
LRUNIE RO L] EEDL, [AREMT] Lid, [ZHOBBERIIHL
THHIAE % &% U CHMRERORS Z 52 E L, B 155 CAliRES % B
BEaa81Y Vv, ZOXMEMNTORER. (S LRECEEZ S 2
% &9 BEGIEITONDGEIL, HEB SO LOBMBREIT) L& b
12 BRESITCPEICHRA SO TR OBEZ 5 2 pHE] Lsha?,

COHEDS, EBEN 2EHRIG [ OBHIZB VT 2 /P CHEF S50
2 TOBMFEEAD VT WA LI, RS STV S Y, 12k 213,
KESHORESRDS, KE - HAR - A VSEoBEBEOEOTE LI Tn s
Bae, HAROZM OGS, HAROHIHIZ LRI TIEW L0, BHb -
EHAETITbN 2 HAIS. ZRODHSEE NI X ) L3 28T HARD &R

D INTRE =tEHEE [SRpEnNGEMS) 2481 Ul (M. 20104F).

2)  RREES [AREMHE - KRERAASEHE] RREER [ SRR nEGHE - BARE
FOMH) 32 H (BT, 20084F)0

3) SRR AN O YU OFEZRG L O SR RIEICB L, Eo@ A BARICHES
LHEZ R LD DL LT JukME [EERZ2HRARH BN TIZB 2 KM% ok
IR () (1) ] IR LB 198 779 H, 961 H (19914) ., fifR—& [RESRI [k o0 [ Bt i
TS 2R E—P 3T & LC—] FESFZE 102258 13- 14 H (199248), B
[ A 72 MRV E A U 2 8 2 iR B8 ) GESRFZE 1028 73 HULT (1992 4F) . M
[ESE 2 B2 5E5MG ] WZ I, [V -7 1 ¥ 72 EBRBUARKE Y X743 Hxt
THEBEN] 144-147H (F2EM. 1997 4) . HREARFEHGI RS [HAE R FHE A
(TOB) HIEED R LIZBI3 2 3AM5E] 48-51H (20014). &REZRHS [SMBIEE
FOZ AR5 — BB S 5 b BB —GE IR 15 2 i —] 11-12H (2002
). MEIEAED [TRFEMITIZE T 2R ERE ORI OREFERE ] L 1683
F15H (20034F) 0D 5o
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A [ (BAT T&mHE] &9 56,) ICHEWThie L g idZe o 2vod,
EWVsETH L, ZOMEIIHT HHELRREITVEIZRINTEL T,
BRE2PR L &9 &3 2525 BN EREIHRE A EMNT 2179 0 Eh %
PELTVWAONEFED LI THE Y,

—Ji GERTS O 7 a— LG EE L Tw b, AHESHEo IR, b oS
OWHIZH S DFHZ LY 584050 Y. WEGEANG TS, 7Y T7ICH
F AR T B 720, T VT OREI EHHFBGEZ T Twb Y Tz,
HARIZBT2HEANOMREF]ED, PR 224X, 204 TL7% 05
26.7% LR 6HEORME L TWE 7, 510, HAMEIZ X 2 EEED
M&A (BB - BID 3. 2011 4EICRER SIRH 2 B2 BERS & 2> T
%9,

ZD LD BIEHRMNGO 7T — LD T, ARG I 1 o AR E B
FHZIRT REPBEPDBHS N TH W i, BEISFZO TR, 2 E L,
BEIAARZHET2ERE 2 PRk, €L T, KBTS0 LR
MEUAS F 7213 Z DL D 72D I E . M&AICBW THEER&H Z1H9 2
ELEEITNE EBENEM&AZ LI LIZRD ) 5,

5. 2004 4F 4 H 2B L 72 EU OB E A4 Y 12id. I #pH & Equ s
REODL V=V ENRPEL SN, EUOKETENELD ShTwb, 22T,

4)  20114F1HOHAGESEMAIFEREMERRIGICBUT 2 EBERKI A ¥ MIEDIL, 7,
20114 6 HOEBRE 7 + — 7 228V Th, JOEBERLVEBEDI XV F215%,
5 20114E 11 AR C. HAROFERPEIFNIC LT A a3, 124TH 5, WEEEHRIG]
Hr [k 4+ — 2 1) — | available at http://www.tse.or.jp/market/data/oversea/
index.html/Z i,

6)  WEGEEARBG T [HEERRTY ] available at http://www.tse.or.jp/rules/foreign/%
0

7)) WEGGEFREGIET [PE 22 45 MR AT IR IR AR O K R 2D W T available at
http://www.tse.or.jp/market/data/examination/distribute/index.html 1,

8) HARFHM2011412 A 29 H [/ M&A B E KR ] S,

9)  Directive 2004/25/EC of The European Parliament and of The Council of 21 April 2004 on
Takeover Bids, O.]. L 142/12 (2004).
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AT, EUOABREMNRSA, EBEHN 2 AFEAMICHET 2 E0@HICow»
TV bBEEZBVTWLH) ([2)), LT, 2R MEETH 5 3%
E 7572« FAVIZBWT, X)) ICENFELEsnTwLH (3]) %
o2 T 5, 2L T AREMNESOB:0@HMRICETAHEICEI D, H
ROLAEMRB OO VT, WA R LZRBBHLNEPICOVTE R
L7zw ([4)).

2 EULRREfES

EU OB EAHES 1. 2004454 B2, EUICBIT 2 ABEN 2 FIH L7243
B0 D N — e LTRELAZY, AMEMESOEKIZ, I3 —10 v
BT HEEFRPUCE LT [EELY (Level playing field) ] 2352 &
ZHpW, ZLTHRSOPEMERZZ. AHEN BN/, EDT
S, FBHEMRKAHEMN B L OB RoOPIRB T 0O D 2,

(1) # F &P
EU BB, ZO@EHHEREH—5TROL) ITHET S Y,

100 EUOZABEFMESICOWTHHEZ L2HAROHE LT R THAMEMICH
T % EU % 13912 B 2 AR HDHHHSEICOWT] 7=V F -4 F-EVRZ - L
Yo =785 1720 HLT (20054F), WHMA [EUICBT 2 &% EI - EU A EAM

RAr ] BER 79 %55 58 HLLT (20074F), LHIBESE [EUAREMIRAEHRRI E €

DORER ] A 43525 145 HULT (20094F) . =i TRRIMIC B 1) 2 g E L
EM O 7258 M (20D~ (203) | BRMmHESBE252THUT, 358 HMUT, 56
1793 HUT (20104F) . ZJh55# [FeASE O AR EAHREE & RONHIEE & DIl 4l
EHFE 1909 5 54 HUUF (20104F) . =T [RRIMAL o> 23 B B A ) BE — Ao A8 23 B B A
HEE & OB OBIE» S — | FFEE 19105 18 HULT (20104F) &% M,

11) See Commission Staff Working Document, Report on Implementation of the Directive on
Takeover Bids, p.3, COM (2007).

12) BRIl - widgE (9) 24 HBH,

13) ABEMNES O HAREFRICOWTIE, I - §ifEE (9 34 - 4 EHEZB,
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(a) MREHMOBMAE,P MBEOHRGHISE TS| 2FRIENTV55
B, ARSI EHREREF (registered office) 2H T 3 INEE
DEEBHEE. BN E2ERTIEREET S,

(b) MBEHOEMEISED Z DERERF (registered office) 2HFT
ZMBEORETETRE 2FA SN TVAEWEEICIE. SO
IS DOWTRFITE COME| ZFFA] L TV 3 MNBRE D E BRI A
BEffcERT21#EREET 3,
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MBEEHDBEMAEPFE21ZE1BETH - & [KESDERA
FAEDHEARR (2006 £5 A 20 H)] (CBEICHEBOMBEDORHIHE T
WEIPFAEh, $LUOCOFAPVRBBICEZSN-BEICIE. B
MEBEOEEBHEREIL. F21RXFE1BETBUT & 2» 5 4BRLUAIIC.
ENEBEEIBENNEEERE b OHIPER L THRET 5, EEHRES
PEZINEVBEICIE. MREHIE. UFHBEOZRBRORINDE
¥HICEEERE b OBEBEEEATT 3,

(d) MNERENZE. CUEDICRENAREINDZ L ERET B,

(e) DBLUC)TH/BFEMHICHVTIR., EMNDFEICRHEI N AR
BT HICMERICET 2B, BERFHROME. HICEFORRICE
TI2EPNEDRE.ENMXEOARS LUEMOARICET 2@
EREB T 2EBHEOMBEORE LK > (ARFIEh S, HEEH
HEEBANDIBRICAHATIMES LVOSHELOMBEIC DOV TIE IS,
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XE AR T 2BREDEES S UVEMNORTEBEELIREL S
CICHBREHOIBIE-E % - I EERENEM ERHEILE 2N T
FHICOVWTR., HRSHNEREHBR AT 2EOREHIEH
dh, ZOEDEE#EIERERT 5,
(3Xa)s) [&HE]
L =

O SHtoARE L WHE & 25F— 04

HSCCHEIEIZ DO WTHET 5 D13, AREMNIESH 4502)e) (LT TldbE
WELLARVED, FLEAHEMESOLOLTS,) Thb, H452)e)

—3T, FAEFEODb)EB L ONC)DHFTOMRPPNL, HREHT 258
EDEDEEED L, (B L& BT, HFOWGE % a8 (f5ath)
BEEHEN AT HE (KoRE) L 2O OFLHFOIG A0 Sz
B0 H 5 E (H¥HE) EPRLIGE0HATH L. o T, H4%k
(2Nend, HHREIOARE L FFHOHHHIE & AR 2 Y6 O MDDV TH
ETHORTH Y, NREMLORE L FAHOHYHE L 26— O ETH 2546
IZDWTIE, ABEMRSICERERED 2O OB Z AR X 9 I1cd 8
bbb,

L Lass, 45020 TiE, aREttoARE &SRO iy & A
[B—oWa. RETHH ) AHFOWG HRET D H 2 EOBEEKEA, HH%
AT DI EDBESND, IS, BFhE. ZORE & FEFHROIE 1] =
EWF—THbHI DI HEE (HEAD) THY . KREEIEHOIG T E
ENRRLRDLLGEDIE)HENETH S D AREMES, BISNOSE O Ak
— I 2 HEPU PRI 2 02, B OB A 13 R 0N 2 LB EC W 72
RZEFEZIC V. T2, B%. HLEOEEREIE. WEEOAZEHT
2 2y EZNE SHOREEFEHONGHYEE 2 F—0ETH 55
FIE. ZOEOEIHES L THZENHRTHS ).
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@ SAHORELWHHE S 23R 256

BAFReNd, 9. MEEZ 25T 5, —2ik, [EfOBE RIS
M7z O fafh. AR B3 % I, B A FRio MM, FICEFO3RICH
THHENEOPE, BN CEONESB X OCHENOARICHET 284 &voi,
FORAGAB & O Tl 2 M8, b9 —2id, [RE AR T 2ot
KB LOHMNOIRRES L B 2 B8 % & RS ORI F 72134558
PR HEMN 2R E L2 L TELSEM] Loz, BFOxGE 4244t
G4t o EOMBEE X OEE~OERICHT 2 METH L Y,
BHEOSHEE LOMEB X OHEB~NOBHRICE T 2 HEIC W T, W5
SRDBEEHIEAT L2 EOE (SHOREE) 16w, ZoEOERE
PHERAAT DT L L b M, HiEoHRT B X TRl B3 2 IR,
JEHIE LT RS OGERDHGE | %2 380 S BT 2 A3 5 E (Hii
) OEBRMAMRZATAI L) (H4502)0b), HigbEO B
Jo

B, SERONHENEEGEET 256 ThHb, 2oL &, P,
E—FHICWG IO 25 2 G EO®E L 25 (F45(02)e), 545%02)
(b)) o M7, BWEOW TRICIBIOFT 25 2 5 5a10d, BET 5
EHGOEBERENCThOEORBEAHEREZ A5 223 HCTHEET 5. 2L
T ZOMENE SNZ WA, BERfONSGE %2540 wihoEo
BB AEBAATH S OFEFRICOWTHEHERZ A L, WINOEOEITHE) REH
ZEINT B L1T%D (BE4502) ). HA%K(2)c),

17) Mathias M. Siems, The Rules on Conflict of Laws in the European Takeover Directive, 1
ECFR 458, 470 (2004).

18) Dirk Van Gerven, “Rules of Community Law Applicable to Takeover Bids”, 3, 14 : in DIRK
VAN GERVEN ED., 1 CoMMON LEGAL FRAMEWORK FOR TAKEOVER BIDS IN EUROPE (2008) 12 ki
i ZHOREEICRYT 5 MEIZ, O RSO R IR S L HHR, OatEn %
M, JRICERHEE 5 2 2 UEOH &, RUAHEN#EZ RB S €5/BOKKE. O
HWREAOHGHE S E AL %2 HIET 2474 %1700 20 L) e v ) 32125 S N5,
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NEHABERIES
N
L I A — fﬁi“ﬁ;ﬁiﬁﬁ\$ﬁu@¢é
K HyE Lol AL gy
= B 2
1720 |XE(EEA) (X[ EEA) | BT X X
41%2(b),(¢) |XE(EEA) | Y (BEA)| BLHITi% Xl Y
TR N
1%6200),(¢) e
Yzw o AR SR
4kﬂ0®>XE@E” (EEA) | P XH G, BT 2
= L ERIES E T
FiNo}: = N
EEA o |7 71 55 -
o XEEEA) S 29 29
;Ew; ;fﬁ-’ﬂ EEA  |REITH5H
EEAI® W5 -
KEEED s | 7 e
(3) /NG

DiEds, AREMES L BHo@BHICE LT, £ LT320H#ELE v
TWAZENbhb,

E—0iEk, OEMNONSRE %554 CHfatlh) »EaEBEhz A7 5
E (SHoRE) L@ZOMHRORG 2550 5N B2 a3 2 E (i
WE) 2wy REETH L, H15TIE, AMEMNESOEMA#HEAKEZ, ©
EEADOMBEOEEVBHE SN2 &, Thabb, MEERICE VR X
Nreh 7203AR0 2 MR ENICE T 281 TH 25 @ZF O OFESA
EEAOHBHITE CMEI SN2 DL v ) HETHEL, H45TH, Ot
A L @i & & LI, BB S X OEREOREER T T WA Y,

B, PO R TS0 HA (bids) ZHEMAKICET 5 MHE L ¢
EHANOERPAEICET AMEE W HETH L, AFENESIZ. 20
MR, FA5CIIBWT, BiEEZmisEE: (market rules) 12, %

19) Proposal for a Directive of the European Parliament and of the Council, COM (2002) 534
final, art.4; MEMO/00/36 Brussels, 19 June 2000.
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I &M OARED: (homerules) 1) 2k 352,

BT, NREMICE 2 BINTD 5o BEEOHBITL TG 25580 5
NAEGAEIZIE, POWIGI2F ] ENHGOFBEITRT A LI B0, WT
NOETRACEGIOFT 255013, YEEHORIRL)IZEZAHTH D,
F 72 FRRCFFI A0 S NG 100E, B9 2 BB BRI IC X 2 2> nw T
BED SN TwaBes, Zhiud, AEMESOENELOMR T % 2006 4 5
H 20 HELETIS, #HEOBHITY TONGISFEEICED Shiz b DL TT
HD. 200645 H 20 HA 5 4 BB PINICHEE T2 2 EARDOLENTWD (54
Z(2)c) o L7zA8- T, BRI, FHIE LCHREHOEBRICL 2L LR A

S

o

3 EE-TILX - RAOYOABRERTICEET 355E

AREMAHE I RIEBROEELRTOATH ), HFTHESN TV ARV
oW TIE, IMEEOKEICWZR TS, §Eo T BN L A ERT
WK LT, WTFROENEH S L0 on T, MPESEOHIZ RS 2
EBRMETHAH, U, EE, 79 VA, FAVOKED, SEEMNESD
HEIZEID, WHARBILV—VEEL LI ko 72h EOBABERICET
FEIHELEZHTTRTVEZV,

(1)
PETOAMEMNES OENBALIZ, 2006 FESHEEE 28 E . [AFEA 2
— I (the Takeover Code) | (MLFTIE [a—F] £§5) I0LoThENs,
a—Foix, bbb, REoBEHRHEBATHL 71 - 7840 (the
Panel on Takeovers and Mergers) (2 & W{EEN7/2v 54 « 2— K (the City
Code on Takeovers and Mergers) (23 5. AREMESA. BB & LT
REOBAD RO B 720 (ARHEMESHE4501)) . 2006 424105 28 i 13

20) Id.
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VT A ANV EREENCBITAEEMEE LTHREL, FRCEb v, a—
B EWNEE &AL L 72

@© @A
’\Fa'ﬁﬁﬁblﬁﬁ’é‘%iﬁfﬁﬂ@iﬁﬁi%ﬁlﬂﬂi FLLTa—FOHICHES NS,
v EBRAAEE NEREO#EH SN BHE7200 T SEEO#EHE S h 5

a%%ﬁm?éﬂﬁ%ﬁ%ﬁ%@%%t%ﬁw a— Fi&, FEAIE LT,
MW K & LCTid e, BOWEAINLEEE2BET LT, K
DEBYBET B,

#7X (Introduction)®

3 MHEEH
(i) RESSH

ZE., FroxIVEESSLIYUBICERERA (registered office) %F
T 5815 LUSE (KNSt (Societas Europaea)) #°. B 5 NDil% % %[E
DOFREITHIS (regulated market) £/-EF v+ >R ILHEED L IET 2 BORE
TS TG T3 &2BH SN TVBHE.

21) WEOABEMABGNICET 2 HAROCEE LT B [3EE O SBE A BH (1) 7]
EIBS R 398 55 680 LA T, 675820 (20114F). B [3EEICBIF 5 EU LM
BRSO ENEL] B 61%25 61 HUT (20094F), FFHIk [HEH &M
WigEs ) — X H1LEEENI BT 2 SBEMTV— v ]| EBERH L 35 %45 510 HUUF
(20074F) . BEEAH [ 4 £ A M&A LRI OFEH# & HARENORE — Panel & City Code X it
BT DIC] WREF94 5450 HLLF (2007 4F), HEBEIE =W EEE [4 ¥ 2128
F B AR BN OEBHI()~G)] £ Y RAMA Y MEMEEIT4EDT, 25 2HUT,
3524 HUT (19914F) %%,

22) IHEE— TEESRAE B3] 40 H CAZEM. 20044F). Wb RE [EBSRALL %
[(%3M1] 78 H (20054F) ZH,

23) The Takeover Code, Introduction (9™ ed., 2009).H AFERIZOWTIE, FIJI - wife
(21) =M,
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(i) ZDbDs
I— KRk, ZE., Fr+ o rIEEF-B Y BICERERFRE2E T 500

HBLUFEAREH. SEICHT S ERD) A3 #RD ) 124 725 R

RAAZH, XD ZTh 5 DS PEEHIER" (place of central manage-

ment and control) ZEE. F v > X IWEEFLE T CBICET 3 & A K T,

BHEIND, 27 L. FEARSHICOVTIE, RDBEICERS N 3,
=1

(i) Shared jurisdiction —EE$H £ WWEEA (RRM#X:F#8E18 (European

Economic Area)) &85 & UBEIS4t

O— Kid. (BRORYICHEWNT) ROSHICHERIN S,

(A) REICEHFEEFREAL. EEAOMBED 1 DL EDOMEHIHIS TOINE| %
BHLNTIFWVWE Y, EEORFMHZ TCOMEIFRBD 5h Tuguvsit

(B) EEADMNOUEEICEREBMERL TWVWEHY . ZOMEOME|IE. &
ERORHFTIE TOHBH 5h TV It

() EEADMNHERICEREBEREZHEL (HY . ZOAH I EEANEEE
DERE:2ECEHRORFTHZ TOREHPEBOH SN TWB Y. BREBAESR
TAEEADYEETORFMIETIE, BB 2B 5N THEVWSH, =70,
RDGBEIBRS,

() LHESHOLFAEHIPEE TG 2RO 5 i-HE

(I HEEHP /RIS LUBRERFIEREIC. BEIOMBIC, /SRXIVICED
HENCIRT 2 2 & 2 BINRL ZBRAM U 285, LSO L% H 2006 F
5R20 BLIRE., BHORFITHBZICH VW TRBFICEE| 2530 5n5E

) sxxud, ARBMESHEIEKRICODEZINT TS5 7 ICET ZEBHEET
H 355

© MbBbLLIHMNCEREh =S, Bk <. /NRILORIRT 2 RHI1ER
#—E X (Regulatory information service) #*. B 5 ##ET 52 & %85
LaThiEa s, BEMAAICEBEI NS I—- FOREIG. ARERHE
SOFAFZFQOICEIERAESINETNEESHEV, - T, ROEHW EL

172



EU AR E A4 & B8 H M iR

%,
- BRAICEEET 356, O— Fid. MRSHORESICHES T Z1ERICET
PHE. 2L (stE BICXE AT 2BREDLEERS JUEMORT
ERERLIHAE. A5 PICHRESHOEEMEIEMEHETEIEHNT
ZH) ((REENDFEHRSSVUSHELORMEL; BEFORMIET
(consideration) DORIE (45 ICMfiR) HLUERFRKE (IS, BERORRIC
BT 28NEDRE. BENXEOARS SUVEMOAR) ([Ritiafts L
FHREOME] ICEAL TE, FBHD4502)Ib)6 L UC)ITHEV, BEEEEEHERT
ESNBMBENEERREOMRANEREINS,
- BB F A IFCICEYT AHE. I— NIRRT S L UFHROMBEICEL
BRSNS, | REEANOBERS LUSHENLMBICEL TR, d&RSH
NEFEBMEEL W MBEOEBEREOMAITERI NS,

Thbb, 2—F (UTELETE, FICSEALAWVWIRY) 2— FRiXoOBETDH
50) IROEHADPEMENONRE R DLGHEITHEM SN L, H—I12, BikSH
WP & JEESEICA L %®&#%%l$®ﬁﬁ$%1mﬂTé ENED SR
Twaeth (3(a)(i)), HIT, WEEICESGHEBEN AT 55 TOHEHKIE
WE LSO EEA QT TORG | LA #R® ST wvastt (3(a)i) (a)
BT (BIEELIAL O EEA WSS SR HBIT 2 A3 525 Z OEF 13 S o B
T TORMBZED SN T B A (3(a)i) (B), HIWIZ, (CFEELSO
EEAICBGHEBTZ2ALTHBY ., 203, BHABTZETLEIMND,
YilE % &L EEA OB OBG TS TG 2o 5 Tw b a4t T, (D) €Dtk
FDSWEE TRANCHG | & 380 STz, F 7203 (D) B BT 3512 R RS 2B
FlE2RO LN, BNONRE 2520V 2 BB E L GEIRL 2846
(3(a)iii)) THbDo 7272, AWOEMITHT 2 AMEMEL TiE. fEEEN
DTEHRB L OCEAEN LRIV TOAR, (B)B L CCODEFITH 5 A E
B L Cid, BB X OFHIcB T 2 HEICOW TR, T — FANEH
END LR D, BT, BEFBHITZEEFIIHT L2 T, TOMESHD
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EEADOBHITHEHANTORG| 2RO 5N TV aEnE LT, FHERH#H (place
of central management and control) % JEESE 24§ 5 St THILUE. T— i
ZFORMENRETLIMINCHEHHE SN 5o

@ ZAHEMNES L OLK

ARENESZZOTIHELTVDEDE, KO TH D, H—-12, HiYD
MR E DLt CFREtt) BEEFHN AT LE (SHoRE) &GS
DG 25580 N L HEITY; (WHHE) &5, 3 — FoswH#HiPH % 3 % 3%
HLRoTWAE, BT, SEOKRE L ZOFEHEOHHH & A5 7% 55412
. MR O H OFHIE 3 2 BE LRI 017 25 123 2 HhEEm
72 [H1FE &Rl 2 FAe S O BAF I Z N EH F I A BEE 2500, ArEiEstto
REREIC, BEGAEHFOTGEI bR 2 50, 200 Ko RE L Z0dE
FOMYH L 5582 ) . WM EROLAIIE. ROIICHG %280 ST
o EAEM S, FRHICHEEOW TGO bhz L &1, IR
X B EIRZ RO TH 5o

AHBENRSOBEIC X 5, EEDPMBEICV -V 2ED LD, EEIZE
BRI AT HH ZOFHENMBEE O (regulated market) T
Wil Bd 5N TR VnEt, Htoxdge 2255 THs, I3—Fitkh
X BT oS E R arAs EHEICESGHEBZA L, FEREH
(place of central management and control) & #L[EZ3 < BAHIIE. ZOFESRDT
BRI TORG 2RO bN T ero/e LTH, a—F@EHsns 2 L
2% % (Ba)i)), THIZEY, T— FIZRO ROV TAHEMNESOBE
MR Do BT AMEMNESE BIRCIVESEA IS H#HHZ,
KHEAMTOMGRE 7% 5 XA OFESDS M ENOBLHIT S TG 25580 5
BEEICHE L TWwd, fito Ty MMEANDHI T L2 0HG 2580 b
TWRWEEIZE, AMEMRTO@EHNRE %S0 0v, B, a—Fid, ®
LA OFEHRVBEEAUAN DI TLA2INGI 2RO 5N TV EWEETH - 72
ELTH, a—Fo@EHZRD I b, H I, AHEMEFE, GEHRSHICE
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U2 HEF — A4 (93/22/EEC)*Y (2B 2T [HHITi ] <l
BRD LN TR, ZOBEHAR» LML, T2bb, MEENOT
BChorz LThH, [BHY] 127251 TR AR HhiTw
IR, ABEMESGEE SV IS, i, 22— Fid, whw
% [ ©o&7% 53, AIM (Alternative Investment Market)? o X 9 12
B A4 513y (exchange - regulated markets) @& Tibk %2519 %
LI BetbiclLTh, BHERDTVS Y,

ZbZh, AHEMHESSENE LI NALEL. Y74 - 3= F Tk, #H
P OMEEIEHEL LT [JEFF (residence) ] &l HONTEZ, V7
4 - 3= Fi&, 2D REENIET (residence) ZHT 5 & &2, #EH
DD LN TS, EENORFHT (residence) &1, SFEATTEEEIHEW
AL L. R EPNCHEM G (place of central management) %A L TW»
LRERFRL TV $abb, Dhab, EEoI— Fid, ABEN
AR L2, OSHOARE, Qi e ) EHEZZITFANLE LS, ik
DOROFEMFEHE VW) FHEZIR L 22w ) 2 e bh Db,

(2) 75 2%
79 v ATIE. ABEMESEENELLST L2018, TABEMTICETS
2006 4£ 3 H 31 H ®#:4:45 2006 — 387 % (Loi n° 2006-387 du 31 mars 2006

24) 2007411 A 1H X 0. EUOEREIE S TTH1E4 (Directive 2004/39/EC of The European
Parliament and of The Council of 21 April 2004 on Markets in Financial Instruments amend-
ing Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/ EC of the
European Parliament and of the Council and repealing Council Directive 93/22/EEC) i %
Wbz (GRERTSIET 6950

25) Ty FYAIMIE., 9 ¥ FZREHRIGIFTIC X ) 1995 4125 Sz R A sEmiy i
& %o See at http://www.londonstockexchange.com/companies - and - advisors/aim/aim/
aim.htm.

26) Companies Act 2006, art. 43; DAVIES ET AL., supra note 15, 979.

27)  See Xstrata Plc, Panel Statement 2002/7.
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u MEEEAHET | ., g~
stokm | wligen | IO o, s [ PN
i B9 % L
3(i) | B[] by | ¥EE (a—F) | EE (a-F)
3(iii) (A) B[] X[E (EEA) Hllhids | ®E (Z—1F) X[
(B) XE (EEA) Yol HL i X = WHE (23— F)
X E DA o 1
XE (EEA) | B0l (EEA)
GEE% &)
O IR | % T ) N ]
© () RG] % s | e XH Bl (31
TGA T REt F 721k
R B B A [ L HE LS
52k
EEA VA @ | Bz -
| B s
3(ii) EEA Bl | EE (a—F) | &E (2—F)
HEHIEH (central management and
control) 2S¥e|E

relative aux offers publiques d’acquisition, JO 1ler avril 2006, p.4882) | (BLF [
BENE] L35, 2HEShZ®, k. 79 v 2OAMENHENIE. @
H 4Rl (Code monétaire et financier) & ZIUZHEVWBHIZ HlE 9 5 AMF
—#%HH] (Réglement general de 'Autoritédes marches financiers). % L C%J7
i (Code du travail) SFI2X ) % SNhb, AREMEZ. Zhs oz
WIE L, MERICH 722 MEEBLbDTH LY,

28) 77 VARBYLAMAMNBEFOENBELICO TR LZZAAOLEE LT, T
BT [7 7 ¥ 21281 5 EULRKEN RSO ENEEL - 2B E T IR S % 2006 - 387 75
Fil i B R 22 BEAC 248 35 99 HELF (2009 4F) « LI+ [EU KB E A48 4 o [ Ak
b — 2BEMA IS % 2006 4FE 3 A 31 H DL 387 5] HALEY: 255 234 H (2009 4F) |
RHK— 77 Y AI2BT 2 AMEMBRSOFEG] EEREFEH35% 125 1643 HUT
(20074F) Fx2 S,

29) {LH - BifBIE (28) BRI B RS,
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© #E PR

AHEMER, TOFE1IEICBWT, [ERTY)T (Autorité des marchés
financiers : AMF)® 0% X OMEICH T 2 HE] 28X, L L THksE
AL A SOE S 5, £ LT BOBHRR & IR IS O W TR D 7o A H AT R4 4
el B EEERIA33-150UUEIC X Y BN kI b,

W GRIEIIA33- 15, EEo I — F LMk AMF — #2558 s h
LHMZED BT, ROL ) ITBET %o

BESRERL433-1

| MEOFEZESLUOMGDOERERRD /-0, £RTHT (AMF) O—f#
AL, 752 XITEKHL (siege social) #FTEEHICLURITEh, »D.
T ADMEITIBICHE VTG T3 ENFAShZ2RERENRET S
AREMFICEAL T, REETED 3,

Il HEMATEE. 77> XL OECIBEE % 72 EFMZEEE (EEA) O
LUEEICAHEZETISMICEINBITINZIERER THY . BESHOER
AN RRED DAEOAREMFICBEAL TH. ROZMGEH-THE. A
ICEREN S,

17 SHAFUEFTZEORGITHZ TCOWMGINFFAIIh TVENT &

2° ECHEEE% /213 EEADYEEDRF S h - BEOMISZICH T 2B
FAIEhTWB EEIC, O THEIPFFRISNIZEDH TT A THB I &

2006 F5 BLIRTIC. 2°D#H TOFAINECHEBEE % /- 13 EEADYEED
BHROETREICA S, BET 30 EC DMBEOEE#REN AMF DY
FZEMERETIERERATIEE. AMFYIOREETED D, ZDERAD
2006 £F5 20 HA 5 4:BELAICEIhAVE ZICIE, MREHH AMF DES

30) AMFIC oW Tid, 4@, (SRl SoRb d 205 A CidEeaT
bW, [T ] OS#E*H TS, &RUTHP © http://www.fsa.go.jp/link/index.
html 2,
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BERERATIEE. AMFRIDHEZED 5,

2006 5 RLIREIC. 2° DD THOFFRAINECNBEE % /213 EEADHEED
BHOETRFICE S, WRELH AMF DHZE & RE1 4 5 4RR % KAH
T5EE AMFAREZED B,

N AMF —#%#R80 (3. ECHEBEE % I3 EEADHEESNIANEF T 54t
PWETL. 77 AOMGHITISETOME| 25FA] S h-e/EmIc OV TH, I
NSICHT BRAREMICANR | DRRZ2BHRT 2RHEEDHHNDET B,

IV AMF —# #8113 . REITHZ LSO S rm&TESE CREIPEFFRISh TV
ZEMEMICOVTH. ThSICKHTBIAREN T ICHHR | OMRIHER S h
&M E. BEMBDEEEDEREN H - LHFEICEDBIENTEHHNE
T2,

Tbb, AMF — BN RO S ENONGR L 2 54 ICH S h 5,
B2, 7T Y AR (siege social) ZH L. TOEMAENITT T ADH
HTH TG &2 D 5T B &t GEESREMR1433-151 (LTFHRICH
ALV 2ED, FXEEEERMPBEROL 0L T5,)), B, 77 v AL
MD EEA DM HFEENICAIEZ A LTV B, ZOERPBENA,. Az H 5[
U o EEA OB OBHIT S TG 2D 5N TB Y . WHIDOFFI AR
7T VAT ENTZD, FREFEFCEFTD % SN0 THIu, BEEEE
MELRIENTONGRE R L EMM7 5 2 20 AMF % BB & L CGRIRL
=44 (1433-14:1D. 2 LT, =12, Atz EEASMCAH L Tw b &84T
ZOEMEMAT 7 ¥ A0S TG 2RO 5N TR ELEIZL, TOR
FEATH T 2 AR E A IE AMF — BRI 0@ 235320 5 ) 5 (1433-14 11D,
I, BT O TS TO ARG ARD 5N TV L ERIFEMIZOW T,
B OEE B OEED D - 2HEIIE. TSI 2 AR E AT ICHH
WHMHENDLEMNEEDLIENTELE L7 (1433-141V),

B, 77 VAETE, Lo LB, EoBHHEPICO W TIIHET %A%
EEMERO IOV TIIHEL TV AW L Ledss, AMF —#HHI
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A SNDEEC, AMF2S%S AT TATHAH) T LEIHESHIHENMLH %
L. AMF BRI 231 — 1505 bR S5 %,

@ ZARHEMNES L OLK

ABEMNES 2 20T IHRLTVEDIE, ROETH S, H—I12, &8
AL (siege social) 2 HTHE (SHOKRE)™ L. ZDIHIIE| % HD S
NTWLHHITT 2 A3 58 (HbE) & 2MEEL 350, £, SHo
REE ZOFEHOWHIE L R . ZOREHDPZAORE LI OB E OB
W% CHE | 238 5 T A AR, BICHE A58 Sz it E o
EASEA S, FREICEBOE TG 25380 Sz & Z12id, BHEHICL 5%
RAEFDLNLHTH LY,

. 75 v AEIMEICV =V E EDLDIFRDETH D, H—I2. Stk
DAEDEEASNZ B 2 KB EMN OMR L 2 29546, AREM RS TIEE#E
OXGHLE STz, RSB TIE, TOMENT T v Z0HHITYTO
BEIBBDOLENTVEBDIZOVTIE, 7T ¥ ZAFEOBBNIRL ) 5 & L7z
Thd (1433-15%1D. TNICEHIEIMFINTEBY), AMFOED % —ED
SAER W75 HE Y 1T AMF O #HS T 2o 2288 oA
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59) M =#HH - #3EE (1) 108 DUTRE]L

60) HLH - FiEEE (3) 115H,

61) Andreas Fuchs, “Die Implementierung der 13. ( Ubermahme-) Richtlinie :
Umsetzungspflichten und Umsetzungsoptionen aus der Sicht des deutschen Rechts“, in : THEODOR
Baums und Reas CanN, Die Umsetzung der Ubernahmerichtlinie in Europa, 110 (2006).

62) TULAZAN—FEHEEF, BIREVZ SN TV LH, —HOEos i A DX HR
PN DE N,

63) MarTIN (D.) etHaas (F.),op. cit. (note31) p.41.

64) Jonathan Rickford, Takeovers in Europe - Shareholder Decisions and Open Markets - a UK
perspective, im BAUMS UND CAHN, supra note 61, pp.76 - 77.

65) &M - miEE 3) 115 H.
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e (HEEE)

EVEHEIV LA HEZHWILY, ZRZRELLEROBEICL SE
Ll HEOFIFEEAELIEL I LITR ) PR%RV,

MoFE LTid, BEER 7 7 2 AN, AREMES OB LIt 0Y;
FIZEH L2 X918, SHoREF 2ITFEHFOTHHE OHEO VT Ir— T
JFHIE LTEHRRZEV) TENREZONL, TOLE, HREREIELST
20 THIE, KEO X ICHEDSRHOREZ AT 25512, THORED
BEINLZOTHNIEX, 77 Y AD L) ICHENGHETH 25612, HIE
HOBHEREDOLI LIRS,

O FEHOWTHE % Sk & 5 2 ik

Fﬁi%ﬂﬁ%%ﬁ 295 TR HEZSTEROW TIERONG A3 S
Y WCHEREZBHTRENL W) S EPMEE 25, - 1L - o
EW&T@ EW&LT\@ﬁ@ﬁ%@o%ﬁﬁ@ﬁ%@@bzmwﬁ%
NG a, R ENONG L 2554 St ARRIRL2BE612. HE
oM EBLITTILIThD, ik (23)]) OEBY, VT THY

DGO 22 PIERFEPRIRL ) L 2ATHD I LEE UL
K. YHEHER. BB TIE 230 5 Twa & 12iE, BRI
WINOHDBEIIRT REPEZBEIRT LI L 2RO LIRA ) HNIT,
EEANOTHThIE, b —EREHEILINTVETHA ) A, EEAL
W BD e VIRBETIE, R D8 BE B DA [ & R IR 2 WRE A
C. HtllENnZET 2BEN2H 5,

ZZT. 77 YATIL, SEHRORGIE N7 T~ A L EEAN DT

66) 7ok ziX. HEHWAORRSHEE L EABRB IOV TEDHMEBFICOWTE, &
R L LT, 453555155 4 L5 10 4(5)55 2 308 & V45 3 SO M I B § 5 #R40
B35 5(2)85 1 XDRNEHRBICHT 585 355%02)FE2 LD 145452 LB L3 XDHEH
WIS B R 45 35 4:(2)85 3 3. %35* Mmmn THSoMBEE LT, #3550
1L~ H4LDHE104(2) aisst 5)55 1 3L(6) D HEFHIC I 2 #B45. 35 5=(2)45 2
XOBT %EB5 355:(2)D 14 5:(4 %2)‘6 %13(75 HIFohb,
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EU 2R & o @)1 Bk

TH LA, RS OBRICOLERDL T LR L, FAEHENT T ¥ ADiY
TGISNTWDEZ LDAEH - T HER (77 ¥ RAE) O@H RN Z %
DTWD, LeLedb, HLEICEGBINTWS LT, 728 2/ EEAD
FATLCRERTH o7 LT, TOEOLMEMNBHENIIIRE 2T IR 5%
weFTE TORENEEDTEORMIRI R NEESZWEENL H
b0 CNFEMZEOBBNINE) I A F WML TRL, BEfEPE
OBHNIRT 2 2 L 2 W 5720, ZOEOEER % b L CABMEM T 217
IBENBWMT 2. ) %&b L, WARKRELZEBRT 21ETOBMHICL 5T,
R, BERVAHRHHBNRSNDE L2 R ) phkn T,

Mo T\ AEAROTHHASAENC S 241213 E_ & LTAHEOEEM S h
52 LRI, AEORME LTS hho7-L LTO HEOARPRES N
BRENDBL LA, —EOEFEOL L, —EOHPHIZOWT, #EHE R
@?é:k%%i%néo7ﬁyxﬁfAMFEMZHQNR H ] 23 1 3 3 ]
ThrHEICd, —EDLFICHEEOBHZ R L0, Zofliwvi
DTN ) Do

@ StoREE LML 55 )k

ZRTIE. GHOREORZHEL T LI LTEE) 2o LROmEY . B
O HOFEAE D & Sy HuEE O B IR EEAE U B olat L. &t ARl
R TE, MEZE-0BEICISE I N TREEESNE®, HAD
MWH TR, FEEE RIS OARE R, FHTERETH L EEZ SN,
BOLHEILEEICHE D A, SRRV A RINT 5 2 L THEEN 2 TR LA
ﬁ&wwo;®%ﬂiﬂbfﬁ‘%ﬁﬁﬂloﬁ(BU@\4D\ﬁﬁﬁ$
MAEHT 2 EEFLEREE AT HE L2 D ICHETH 25EI1C, HEED

67) UEH - Bi$E7E (3) 115H., JouN C. COFFER, JR. AND HILLARY A. SALE, SECURITIES
REGURATION, 843 (11" ed., 2009) 2% [fl'E

68) LM - WiiBIE (3). Siems, supra note 15, at 464.

69) BRHI = AN - BiETE (48) 144 H [HEHHT1.
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e (HEEE)

BHZROLEDOHEERTHIET, WLTHZEHTEL),

L2 Lad s, AFREMBHIE. %< OFmERE BE L, dtHattofiisk
AHG & SNDHHEE &L BWHICHE L Twb720, highELEZ 2 EE
T SHOREFEOACLSELZ LIIHETHS I, TN I, EUOK
HEMESTDH, ﬁ@ii&@&%%ﬁ&?éﬁ&i%ﬁén&#ofm
ZZT BHoREEEREE L, SHEOREIHEICEL LA ICOMEE:E
ﬁm?a:a%ﬁ%tbf%\E%%&ﬁ%ﬁﬁm;bﬁ%@%féaa®ﬁ
WHESNDEENDD L5120, FIAMICHEEOBR 2B XIZTI L%
ZbNb, Thbb, [HOKEEIHE) &2 FEAE Lo b, HEOL
BEEELTCEOBNERTLEN)ZLTH D,

@ ARG I 1

ERE27T 40 212 LU, MRED, HARTHMGESREH LIRS 5
HFHLAOIYE., HAOKHEMNBHICIRT 52 212% 5™, AliGF s
HRRMT 2R EHA D TAMGES] i THHEOF OFRAT 5 k5 HE
T I 2 A MRS [HRIR, Bt PRIZRAES, Fibk PR AL BME] @
HEEZHT 0] (GMERITS651H25, [ ] NER) »®aEhid,
. NEOBHIRITT B TH o728 LTH. TOMHIHADI|
BRI EGENTWERED . ZOFEHICOVWTEMNITZ21T) CAORES
DORBEMABHENCIRL D 2 2 L2 BKT 2, bbb, HARO KB BB
7T v ALK, KHOKREDICTNOETH 728 LTH, HiE»H
ARTHNWIZOHKEBLIZLHI AT LIk b,
FROBRDPOEEIRELEDLNLDIIRTH L. H—12. EWEOLH

70)  See DAVIES ET AL., supra note 15, 28 - 14, at 980.

71 [RATBEDHOFE L ZMBEOLHEMTORRICET2NEES] OFE25%, 15
THIC L 2 PHREEO AR EM T ORRICET2NEESY] O 45028 X VHE65H
55, NESHDINEEATH 2565, HROAHEMNHHONRE SNE Z L 5br
%0

194



EU AP E A4 & 805 1 B %

BB 2% 2 5 LT, kg, AREMABEIS T IRED A%k SRR
L) SR A AT A L ERuEE LT, miitE R ELEsE 5
REEHMLIZZDOTHA I Do b LE) THRIFNE, TORIIOWTHEZEE
L. BHEAZRETRETHS o H AT, iR & PRITIRE L % iR
L7z LT, W fR#EZBINL T2 LT, 79V AD LS, —EDY;
BIHHORBREZEZ DI ENEZONDLIRE TR D> 7200, HEMGT
RETHAHI, Hik ([46)D)) oLBY, HEEIEEL OBEI2 " HIZHE
BB LiE, AREMNZITI BRI TR, HEDOERERZ DET LI LI
)RRy, REZBHNL, #IFLZRETHA I,

5 $3TUICHhAT

AfiTik. 9. EUOAREMRSIE. Zo@EHBE/RICEL T X032
DHEEZNATVDE I EZW SN L, H—12, BNfOSE 2254 &
Katt) OAREE Z OGSO SHHE L W) HHE IS ORI e Tl s
2B 5 I & AEE H ol Atk R ME & v ) ek, BT, gt

ZERE V) FETHD ([2]),

RKIZ, BE - 7T R - FAVIZBT 5 AHEMNRS OENELDIRN 2R
L. ZNENOENEORAEZHSLI?II L. Thbb, e LTid, 56
—12, RIS L CHEREOBH#EM 2 £ 5 X THRENZ SN TWwD H, H
2y BHORE L ZOMHEIEE| 2 BD SN LT E %L LT 5,
BT MM DY A G %2380 5N EOBEITHED &5 50,
FATH RS OBIUCL Y, EREEZPET L EPROOLNTE V) %
HFTze Z LT, KEBETHESR R L HE LT, FI10, SEoREOMHMKR,
BT, PERAANOEH - AN R ME L PO - FhioBEO X, 4
=10 AMEMHES BB EZEZ 25608 EE T ([3)).

DiEZEE 2. HRICBT 2 AMEMNBEHO#H#HE % 2% LT, BHE
FEOBHFHHZEOLHTHEL, TEE StHoREE 2 I#IZTL 2L
BEBLIBTHAH T EERLI, W, HEERENOWH - S 2 B8

195



W ()

RO - FHEOBBEOXNIINETH ). Zhw 212, HihoREZES
THOTHIUINHIIEINE) 22 llE L, RERELZBELET20THN
EREOAREREINE) S 2 FHHE L, ThTh—EDRaIl 3 plstasiid 5
NBERETHH) ZLIZE ML 20T, SRR MINGEZOWTYH, &
BN BB ORTREE WO EEZZE L, BHEHICOWTHEIRLNE
TlEhwnhrbwn) 2 aiRLz ([4))

ARTIEL SRR G 1L O 2B BAT B Ol TP IC DV T, BARRIZ W
DHLIBELBREPEITRT LRI TELR» o7z, TORIZOVTIE, K
EEOMZES b, SROPEL Lz, KEH, GEHRNG RO 720D —
Btz atind b,

*  KWFZEIE. HAGEREBZOFRIIZEHR &L L TOERRO—HTDH %,

(LLEDb - B2 HERFRFERE D R AR 70R S 3 5 0 e %)
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RAHIEIC 1T 5 IR D 24 (16)

— T AV 4)—

mwok B4

W aatikiER®a L (17807 (agency)
TP B A RO T T [T

W SRHEERREZ O [TBUT (agency) | #441E
RATHERE L ERAT A

O

1 BBSEtRERES E [7BUT (agency) ]

T A A OKEFRAERIE. 2001 FOHmEH [FEHFWGIRRE] 2BV T,
[REZREG | 25 B & O BBt 7§10 5535 & OF Regulation SXIZEEN LIV — )L
EERGERE L, GERIE I Z B RINOBHEAIL o T, WHRGAERER O
u+ﬁyzxybkﬁMLt%ﬁ(wmmm)%ﬁ?éjkﬁﬁbfwt
(GAO [2001] pp.56)c TDT EMNBIX, 2 DIT. MBAFHEERRAIITH
J7 (agency) ZR%4 L. WMHAFHEERRIIATBFRENEH ShD L L7

2k, WM aEkEEF L Lk, BT (regulation) (24T % & v )RR
\2D7% A% (Pearson [2005] p.98).

2 THFRERVERBBRENT TO [1TBUT]

TANAZBWT [FTBIT (agency) | OEFIFEMIZI Y RL Y, TBF
BRI BWTE, [TATBUT]) &3, ARERGEE OB 21T 2 &
(authority) Z W\, MOTBUTIZET 2 2%, F I3 MMOTBIT O 5412
RS 20Er2MbRN] EERSNTWAS (5USC. §551(1), £L T, i

o — - Yy —F11% (2012 1 3) 197



aat (957K)

FEMARIC BT, fTBUT AWM (authority) & L TEFREINTWLDIE. H
BATBUTAMBDITEITOHICE TN TVBE I EWH 5 ERHEHORE XL
R A 52 BT WA I ERH b I LIck b ShTwniz Y,

fsFi. 153 E B (Pub. L. 89-554, 80 Stat. 383) ® FCld, [{FEUT (agency) ]
I2iE. 512, BUF3¥ (government corporation). BUFFZAL3 (govern-
ment controlled corporation)? Z DMATEEEDFERE (establishment) . 437 HL
THUT (independent regulatory agency)® = ENEFINLT L L ENTVS
(5U.S.C. § 552(f)(1)),

FLT, 2k xiE IR EUT (Federal Reserve) (&, B OB 2 E
ZEITL. GRAONTMERZATEL, SREREIES 545551 512 X o TR
KA SN TR WS REOEETH 205, [THRFHREDOTTO [1TEIT]
Cd72% & SN ATBERD S L 72 A OFEM (agency) & LTESH
7o EANEH R R R A D EMAREOTTO [TBIT] Kh7zb L shTwn
%%, 51, EIBEET - HE LM (FHLMCO) b, [BUFF R &
H5HZENPHIZER STV Y BRFOFERE REFERE DN 7
v FCTHLEBEREDIHTLL OREHEAL TS E LT, HHREHER

1) Senate Judiciary Committee [1945] p.10, House of Representative Judiciary Committee
[1946] p.19. See also Senate Judiciary Committee [1946] p.196

2) LEREEREAERLABEIF I RICETNS LI Tz (House of
Representatives Committee on Government Operations [1974] p.9).

3)  [HHIATEUT (regulatory agency) ] 1%, B LComMlhza o280 Zi%F, —
VI —ATHMEREATHITBITE V),

4)  Flight International Group v. Federal Reserve Bank, 583 F.Supp. 674, 678 (N.D.Ga. 1984),
vacated without op., 597 F.Supp. 462 (N.D.Ga. 1984).

5)  Petkas v. Staats, 501 F.2d 887 (D.C. Cir. 1974) (Staats 1%, JEfliFI & LERBZLOART
Ho72). ZOWPEIE, [ITBIT] OBFBIIHEIVED L) BIRNVERTPIERFEL VW E
HIR L7z,

6)  Rocap v. Indiek, 539 F.2d 174, 180-181 (D.C. Cir. 1976). See also House of Representatives
Committee on Government Operations [1974] pp.8-9 and Senate Judiciary Committee [1974]
p.17.
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FFEIC BT B aRHEEDZE (16)

W [THIT] 125725 EDHBARENTWS ", F72, kel E At
(National Railroad Passenger Corporation, AMTRAC) % Alli% L 72342
ZHIEATBIT T 2T N IEBIFOMMETD vk S THBH (Railroad
Passenger Service Act of 1970, 45 US.C. § 541 (1988)). RO %4
P b R, AoRERERE AL, PREA T A BUFREICH ST 2205 15
MEMBEONFEEICBIT %% (House of Representatives Committee on
Government Operations [1974] p.9) 12T, HHEMHEIC WS 1TBUTFIC
Db Lz, 510, BRFOWE % ETT 5 HEEMENDITBITICH 25
EENTBY, AL S L, A3V =7 VIR HEHRE LI ) fTBUTIC
HlbrshTwan? \wmiiﬁ4ﬂv—ﬂﬂ”ﬂw5ﬁ&ﬁmu%t%
Bt shTwa W, i, AFERFEEE LToMBIEILTWS &)
THHH BWAWEIRT I LR, =a—3— 7RG, HHkEH
BV ITBITICH 72 S v & LA 4T 5,

Thabb, [(TET] Chb0Er0HMIlHz>TESESERT 72
Y —BERBIZANSNEHRY | 5 h0 [H7 L72#% (independent func-
tion) | ZZFTLTW2h, THHGOHERIZESWTHA] (rule) FdHA4
KA VBT HIENTEZHE Y, Thbb, ZOTMS [HE4 L,
P B 2 LA TE LM (authority) A3 2 ™ Haicid, WA MED

7)  Rocap v. Indiek, 539 F.2d 174, 176.

8)  National Railroad Passenger Corporation — Applicability of Freedom of Information,
Privacy, and Sunshine Acts, 57 Compt. Gen. 723, 777 (1979).

9)  Cotton v. Adams, 798 F.Supp. 22,24 (D.C.1992).

10) Pub. L. N0.93-579, 88 Stat. 1896, codified as amended at 5 U.S.C.A. § 552a.

11) Dong v. Smithonian Institute, 125 F.3d 877, 879 (D.C.Cir. 1997), cert. denied, 524 U.S. 922
(1998).

12) Independent Investor Protective League v. New York Stock Exchange, 367 F.Supp. 1376,
1377 (S.D.N.Y.1973).

13)  See Public Citizen Health Research v. Department of Health, 449 F.Supp. 937, 941 (D.C.C.
1978), reh’g. denied, 477 F.Supp. 595 (D.C.C.), rev’d on other grounds, 668 F.2d 537 (D.C.Cir.
1978).
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A (97k)
TTo [TEIT] ZH725b0L SNTETW5S (Seeeg. Shields [2011]),
3 MBESSEEEFESO [THT (agency) | %44

Y=L Ay 7 A —EE 108 5212 & 5 UIE# 1933 SERESRIL 45 19 5
. FERIGG I RB SN, B 5 HEERE FARIROE LSt Rl 2. FERFTIC
W [RICEDSN/z] DD L LTRAT 5 720121F, oM e 1 ARiE,
R 3R (private entity) & L CTHIHE SN2 DO TR ITNIER L WEEDT
BY, BEHRNGIERSS, [HEE e RMEEREFEHRE L TDOFASBD
WAZOFHERR] 12X o T, MWHBRFHEERERRTZIRE L) FHEIE, %
WHIZE SR BT RERREA T REMFEARTH L EMEIT DL I L AR
LTWwad, %R 72E 213, GERGIZERROZRRA K TH > 72 Ruder i3, W5
KRFPEEFEHSIRMAKTH V. BUFOMILATEIT (independent govern-
ment agency) Tld7 { . fTETFHEZOMENFOITBITICEM SN D450
W& ZF 2V LB Tw/ (Ruder [2005] p.64)'%s F7z, H—~of ¥ X -
F v 7)) —#E1015&@)1F, AMERFEREZRS (PCAOB) XIS
(nonprofit corporation) & LT SN 5 L (See e.g. Carvin, et al. [2007]
p.204), [Gbld, KHMAEFEAEZ BRI EREBN OITBIT (agency)
F 721 3HHE  (establishment) Tid7Z\» (shall not be) L EDTE Y. Free
Enterprise Fund v. Public Company Accounting Oversight Board 1128\ T,
—JEERER LR o720 %D TH A ) AT —an v &7 KR XK [E X 2%

14) See e.g. Ciba-Geigy Corporation v. Mathews, 428 F.Supp. 523, 527 (S.D.N.Y. 1977),
Armstrong v. Executive Office of the President, 90 F.3d 553 (D.C.Cir. 1996).

15) Washington Research Project v. Department of Health, Education and Welfare, 504 F.2d
238, 248 (D.C.Cir. 1974).

16) WMHBARFHEEFRRSIE, (MO TR TOREEMMBEL OME B SMV L] ot
H 5 Z {7 ff1 T (Financial Accounting Standards Board [2011]),

17) EEHERHEADL, ARMAESFHENRRRY MTHTFRER &0, EfiLEREDOTT
DOENF DO TR (governmental entity) ] ZIZI ) Phbhr vl vy T L EHHRE LTV
(See Carvin, et al. [2007] p.204)
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FFEIC BT B aRHEEDZE (16)

THHAT Y LRSI L ARAEATEHEREAVTBITICH 25 Lk
HRL T,

51T, MBARFHEERRSDY ITBUT] Xh725L LThH, [HHEFOR
REFLEIBFEAOHEOREZ LSS | ATBIT & LT, ITB koA
ot (5US.C. § 551(1)E) 12H725DTIE RV L W) MEDLDH 5,

LU, BRI O, WBREHEERRSE, [TEBUT] L LToRMEH
LCTWaERMEINTEY (Cunningham [2008] p.60). F L TR, ¥—~A
YA F s R —HEO T TR, WESFHEERRSOEEESIIIREIC X
STEMARbh, F72. AEHRIGIEEAKICX Y, SEtiERE Ak e LCalam
ENTWVD &) HFEIL, BHRAHEERRSIDY [TBUT] XhesLWsh
HUHEMEZ H 72 (Pearson [2005] p.101).

F9, WHBSEHEERRADHIE - AR L SEHEEDEESGHE R OB
BUTHOOLNRTWS E W) ZEhbid, BEARTHEERRSITHEIBOITHIT
AL TS IEHERZZET LTS LT A I LD WRETH S LIRS
Twb (Pearson [2005] p.102)%7, 7273, fTETHBICWD [ITBUT] 2
725\ 1212, MHBAEHEERES DV ERBAFOREO TIZH S L)
Py m R T2TLEED D 5o Railway Labor Executives Association v. Consolidated
Railway Corporation (Comrail) HARHIPL?Y 2B WC, BHPTIL, BHEE 2T,
WETHARBERL. —EOIHEHICHIRZIMZ 5 2 &id, BUFINE %2555
Thh, FEMZ (virtua) HEWEEIZEH550wE LT, Conrail 133
FHOTBITTIERWEHIRLTBY (at 779). F72. Gilmore v. United States
Department of Energy FFH 2 12 B W Tid, HWH D 5 0E 4% %1 5 FNHL

18) 537 F.3d 667 (D.C.Cir. 2008).

19) 130 S.Ct. 3138 (2010).

20) 7ok ZAE. Kripkeld, REMVMEZIRT 202 RET S L1, TRITTREVER
(nonagency entity) (CRRAHICIIEET X5 Li(HL T/ (Kripke [1979] p.153),

21) 580 F.Supp. 777 (D.C.1984).

22) 4F.Supp.2d 912 (N.D.Cal. 1998).
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aat (957K)

Wi, IRHEPHIC KA, MO EEWICHENEELZZ T 5L v )0 TRITN
L EEREBECW ) TBUT] ICEES L e ShTwie, MEai ki
Wk DHIE Lo Rt M2 @GR AN EZ ) LRAD T DD olc b vH S
ER M B RFHEERRRVP EORESFNG I RZERICHMET 52 & H 5 il
HITDLILEDRDOENTVDEDONE V) T LT KBS, Pearsond. [1TEUT
WZH722L 3N THRIEBIEDFHMEERIIBZL ML TS EFHEIL T
W5 (Pearson [2005] p.102),

Flo, =L VX - F v 7 A) —FEOT T, WHEARFHEERERES VAR
HWRRETARE LCOMMZMERT 57201218, FESED 5B 0% Az L)
RN ST, ARG IRERD D 5 F %2 KR EF AR E LTRET
BZENTELDIE, ZOERPFEEOUGEZAIZLTVDLEEIIRONS,
COZEiE, HED HIZH AR RET ST L 2B R 7B O FAR % AR
L7z L i iliT 2 2 e TE D, Thbb, EEIGHEIBITEIT OMAERMEE 2 20
5 ENTELD, FEHRNGIERARFHEMRES e B4R L L CTiiET& 2RIk
D&, HOFEOMBHEEATLILEF R VX -y 7 R =4
108513ROTHY, TDZ Lid, HF% L, MEBARFHEERRES OMIRMEGE A
BRI Tay = VENTWLIEEZERTLINLTH DL, ZDEHIZ
EZ5L, BHRERERRZ T, EROTBUTE LTERICRD SN L5
flicx2 (Ochoa [2011] pp517-518)s LArd, H—~A ¥ X - v & 21—
FEH 109513, MBRFHEERERSOTRICO X, ERNGIZHSOKBZ1H
% &%, BURIMIZIERD TEW RS, =S Y X - F v 7 2 — I,
AEHIG I RRE RO PRI E RSB AEHEERESOTREZKELTWD &
s Tw5b (Rappeport and Leone [2007])

DLz T MBRFHEEFRSIVITBITICH 72 5 L il < 5 W hEE %2
ED T2 DIL, T8 Petkas v. Staats T BT, FUliEH I EFRS
B HTBIT] 2H725 LK ENRTWAE I EThbH, HliFHEILERRE LW
B MEBREHEERRIL, TES2 LML TBY, wihd, LFEOATET
HHEERNERL, BIELE 23T 2HRE2A L, 25 0kiEL, MOITEB
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FFEIC BT B aRHEEDZE (16)

T3 L CRBE 2T 57201 T A2 L 3EREN TR, Thbb,
WA L CTHEBZ BT L TWAEW) ZENTE L, 2L, IERNEIRES
W BEEREREREEOTOF Y VA A Y N EZR R B AR IERREL T,
FEMIIIET I LATE LD, MWHSFHLEHRESD, SR IZES» S
MV LT SRtEREORERITRIMRE AT LI L IXhb ) id %,

F7o, BMEMEO 1974 FRIEC L D D AMOBNF IR E ATk E D
NA Ty FTHDHERICHEREBHEO@ET 2 IR L7z v i, JEE
FIEANDITBITIZH 725 L ENLTENPREIN T RN LIZHELT L,
FlEEu — VIS AEDITERITICH 725 O LKL ITBITICH 725 L5552
EHER-ET 5. S510. TREETPHERI. MYDR 8 v 7 L RfICET
ENTMEREZAE LAHRPHAZED 5N T (permanent) WHTH L 2 &
RARILE LT MBSV TEITICH 725 & SN ® | Btk
WA DY DAY v 7 LIRHIC R INI MR E AT AR ED &
NTWARWHIRTH 5,

EHIT, AR I ER S B RE RERRS IR EEORELZ R L T
W5 EEHITTE 2D THIUT, FEHFIGIRB XA SRAET 2O & W UHAIH

R FEREDRT A LM ne, BETHILITE - T fTEBFHE
G EORAEMHFIDIRERZIBHTELZILIIR 200, ZOMPLL. B
BRFHRMERER AN, THTFRE R L OBETIE, TBITLFHis NS Z &
DMWY THDHEN) T %D (See Ochoa [2011] pp.519-520)%Y,

%R, MHERFHEERBERIVHEMOITET TH L LMTHE. TOLRERDHE
LR O ARG [ RE XIS T A LN TEL LW RSB L 268N
LUREMEDSE Ve Tb B, ARAREKFERTZBRROZLR OB TS

23) Meyer v. Bush, 981 F.2d 1288, 1294 (D.C.Cir. 1993).

24) bolkd, WHATHEERHES, FHEHA (Rules of Procedure) ZEHTBHBY,
Fhix, BITEFEREZETFTVELLZDDOTH L E L TWwD (See House of
Representatives [2001] p. 15 (Statements of Edmund L. Jenkins)). See also Mattli and
Buthe [2005] p.239.
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DOWTC, ENGHEHBH L EEITRY, AEHFRNTIZESVPTZHEMMETAZ L
MHTE, ELZFHAEH L E ZITBD . KEHEAGEHRNG I ZRBSOZE 2 T
FTHIENTELEVY) [CHOEMNFHZEMGLE T LME] Z2ED LT —X
AR Fy 7 A) —581015:(e) 612D X, Free Enterprise Fund v. Public
Company Accounting Oversight Board FAFie e B ® 25, Z 0EH 3 HE

NS B E DY Z/R L, TORRE LT, RHEEKFERERZO
ZRHZAESPGIZEXZHBICFMETE 2 LR LTV A 2 R 6Id, GEFHI
FIZAXIMBEFHEERRRORAZHHICMETE 2 L v ) RV ER—

BysZkilhbed#E25N5 (Ochoa [2011] pp.523-524) o
4 SEHRERTEEERTA

Ak, WEOHBEZBUHFOMRZHIRT 25D TH-> T, FAANDITL %
B2 HD0TIEEVDS, BRADITAD»ANED (public function) DFEATIZH
72 YA R IR F 72N OB G, BHEF 723 RIIAFAET A2 HA121E. AAD
TR IR F 7213 AT (EIRATR) ICEAT 20l Sh, EEOHBIE
RS B EetED S 5 (B3F [2008] 138-139 HZ:H),

LZAHT, AAIZ X ZHHOTIRIZB T, Abramson 1%, BUFIZ X - TIE
KU SN2 D OIZERITS L RE SN T L ERFERIC KL 2 B EBHIZ2
E, B OIER GO %) 2R WABIENIE, 2 OBHIABUFIC X %8
W EFEMICF— D2 £72 L TCWAEZBRE, HERTAELIZHO LN
WTHA9) L35 (Abramson [1989] p.213-214), Zd LT, FERIFERIC HIE
MWIEHEZE R 2 & BUFFIZ X 2 IERXRIZHEIZ R 02S, BUF LM S 0DD %58
&b B DD (Abramson [1989] p.171) oW T, MPIHEOLTEL D 5
L1819 % (Abramson [1989] p.213). Z L C. MEBEAFIIE#EREHESZ. ¥
=R VR -y 7 A —FIEDCHRIGIRERIC L BHBENMTH - T
b, kD, TOFEMIIHo TSN,

25) 130S.Ct. 3138, 3161-3164 (2010).
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A& %D 2 BT ABERITHBICH 25 & SNDHEEEIE. ZORHITT
BT 2— « TR A TIT R b T U, B5BIERER O 1415
EREIGERT 22812 h5, bobd, ZORBATANCENEKEET S
WAEZIE, EDEI % TFa— - TULAPERENLOH)E D) FEND 5.
ZLC, MBARHREFEREZICEI L2 T0F Y VA4 Y ORBEROARKIE, L
BHHIT A TH D L DA D 5o Abramson 1%, Li:Fhi & O CRER
RERTDZEMAMHEFL, £ OHHE. RO TWRWH S (Abramson
[1989] p.199). VIHEMHHATA® KBV T, FHEMT2— - L AILH
JAsNwE 35 (Abramson [1989] p.215). f)i. Lawrence %, [FARIFILE
ZUEBR L7230 &) BB LOYESIE, TS A EN LW LT X
STHESNSZ LiZhWvE iRk 5 (Lawrence [1986] p.684), #L T, &
BWEIZOWTIE, BEERB LT 2 v 74 E, RWFIREZPERT 5 X 5 2lE
%433 (institutional safeguard) ASFAET 545 MEMHHIITE 2477 95 FA
NZOWTRZD &) BREERPFAEL B2V LITHA BN, R
& B EHEAT AR E T 2 — - T AERL LT, ZORADOFREE
AR O BN R EFEIFE L v, KO, ZFOREHZRIG U7 REaek
BEZOBEATHECH Do T xR La2Thdesrnwed 2
(Lawrence [1986] pp.684-685). LawrencelZ. =D X 9 LD HARL L L
T, fCEHITH (representative process). TXCTOFERZREOSH, H
FEIMOBEBIIC X 2 HAF 7213 N5 ORBINOANRE ., FHEREE K
OFE. THEREOER. FhEoORXILEOMHER &% %175 (Lawrence
[1986] pp.688-693)

26) o &b, Abramsonld. AN X 2T HICB TR VENHAGITAL T2 — - Tut
ASGHEOBEH S 5 BT E L OXNELT LHHMETIE RV ERHLTYS
(Abramson [1989] p.215),
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