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B X
Against Life and Death Sentences

Judith Lichtenberg
Georgetown University

I am honored to be speaking to you today and I thank all of you for coming. My
subject today is sentencing in the criminal justice system. I will argue that in
general criminal sentences for serious crimes in the United States are excessively
long and harsh. I argue that the death penalty and all life sentences should be

abolished and replaced with shorter sentences.

Background

Let me begin by explaining how I came to be focused on this subject. As a
moral philosopher, I've been interested for many years in criminal punishment.
Punishment seems to involve intentionally inflicting harm on a person, and from
a moral point of view the intention infliction of harm requires justification.
Exploring the possible justifications takes us into very deep philosophical
territory. I'll talk more about these justifications —— and to what extent they
succeed or fail —— shortly.

My philosophical interest in the subject (which on its own might be
considered somewhat abstract) has intensified over the last few years as we in
the United States have become more fully aware of the phenomenon known as
mass incarceration. Let me just recite a few facts, which have become familiar to

Americans who are paying attention:

208



FEM B X AT DB DWW T

Although the U.S. has less than five percent of the world’s population, it has
almost 25 percent of the world’s prisoners.” That's the highest incarceration
rate of any country in the world (followed by Rwanda, Russia, and Brazil;

China is seventh).”

Today there are 2.2 million people in U.S. prisons and jails, a 500 percent
increase in forty years.” One reason is that the number of people imprisoned
for drug offenses increased tenfold between 1980 and 2016. Another is that
sentences have become much longer, as a result of mandatory minimum
sentences, fewer people released on parole, and a large increase in life
sentences.

One in seven incarcerated people is now serving a life sentence. 0

Stark racial disparities exist in every aspect of the criminal justice system.
African American men are more than five times as likely to be incarcerated

over their lifetimes as white men, Latino men almost three times as likely.”

Something else that has influenced my perspective on these issues (and that
grew naturally out of the previous two concerns) is that for the past four years I
have been teaching university-level philosophy courses at a state prison in
Maryland (my home state) and in a jail in Washington, DC (where I work). It's
been a transformative experience, and has shaped my attitudes toward long

sentences and those serving them.

This lecture is drawn from a longer article: Judith Lichtenberg, “Against Life Without
Parole,” Washington University Jurisprudence Review 11 (2018), 39-65, https://openscholarship.
wustl.edu/cgi/viewcontent.cgi?article=1186&context=law_jurisprudence. The reader will
there find some of the arguments sketched here developed at greater length.
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Of course in preparing to speak to you today I wanted to become acquainted,
as best I could, with the Japanese criminal justice system. (I'm afraid mere
“acquaintance” is all that I have achieved.) The differences are striking, to say
the least. The homicide rate in the U.S. is more than 14 times what it is in Japan;
the overall U.S. incarceration rate is also more than 14 times Japan's.

There is one striking similarity between the two countries’ criminal justice
systems, however. It is that both retain the death penalty —— unlike almost
every other highly developed democracy in the world. The average number of
death sentences in Japan between 2003 and 2012 was 13.9 a year, although the
average number of executions for that period was 4.8 a year.® The number of life
sentences in Japan has increased in recent years. Whereas determinate life
sentences used to require a minimum of 20 years served, in 2004 the Penal Code
was revised to make it 30 years; it is thought that many such lifers will now die in
prison. 9

For these reasons, I hope you will find what I have to say today about long and
harsh sentences relevant to Japan's criminal justice system as well as that of the

UsS.

3)  Michelle Ye Hee Lee, “Does the United States really have 5 percent of the world’s
population and one quarter of the world’s prisoners?,” Washington Post, April 30, 2015, https://
www.washingtonpost.com/news/fact-checker/wp/2015/04/30/does-the-united-states-
really-have-five-percent-of-worlds—-population-and-one-quarter-of-the-worlds-prisoners/

4)  Sentencing Project, Criminal Justice Facts, https://www.sentencingproject.org/criminal-
justice—facts/

5)  Ibid.

6) Sentencing Project, Criminal Justice Facts, https://www.sentencingproject.org/
publications/deterrence-in-criminal-justice-evaluating-certainty-vs-severity-of-

punishment/
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Justifying harsh sentences: public safety

Let's look more closely at these life and death sentences and what might justify
them. To expand on what I said a few minutes ago, over 206,000 people are
currently serving life sentences in the U.S. —— more than 1 in 7 incarcerated
people. That includes over 108,000 people serving life with parole, over 53,000
serving life without parole, and about 44,000 serving “virtual life” sentences ——
sentences of 50 years or more. 10

In addition, 2,656 people were on death row in the U.S as of July 1, 2019."
Nevertheless, it is increasingly rare in the U.S. for the death penalty to be carried
out, for several reasons. Because it is widely believed that “death is different,”
people on death row have the legal right to automatic appeals, and the procedures
that must be followed before an execution may take place are very stringent, and
take years. A U.S. prisoner spends on average more than 15 years on death row
from sentencing to execution; the time has more than doubled since 1984. (By
contrast, the “typical period on death row” for Japanese prisoners “is between 5

" 12)) Moreover, in recent years pharmaceutical companies, which

and 7 years.
provide the drugs needed to carry out most U.S. executions (done via lethal
injection), sometimes hesitate, whether because of genuine moral qualms or just
the fear of bad publicity. Executions, then, are relatively rare, and have been
declining over the last twenty years. ™

Of course, in addition to procedural concerns many people oppose the death

penalty on moral grounds. But many of those believe, perhaps ironically, that the

7)  Sentencing Project, Criminal Justice Facts, https://www.sentencingproject.org/criminal-
justice—facts/

8)  Koichi Hamai and Tom Ellis, “Crime and Punishment in Japan,” in W.G. Jennings et al.,
eds., The Encyclopedia of Crime and Punishment (Wiley-Blackwell, 2015), 11.

9)  Hamai and Ellis, “Crime and Punishment in Japan,” 12.
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likelihood of its abolition depends partly on the existence of life sentences. They
think, in other words, that people’s willingness to ban the death penalty depends
on the assurance that those who would have been sentenced to death will instead
be locked up till they die.

So it's important to ask whether life sentences are themselves justified and
legitimate. To answer this question, we have to consider briefly the rationales for
criminal punishment. This has been a large subject both in moral philosophy and
in criminology. In philosophy, the subject has received a lot of attention over the
last several decades, and it seems fair to say that the supposed justifications for
punishment have mixed, morphed, and multiplied. For my purposes today, I will
simplify the schema somewhat.

Broadly speaking there are two main kinds of reasons for punishment. One
has to do with public safety, and the other with moral desert and retribution.
These are very different. The first is broadly utilitarian or consequentialist or
“forward-looking,” the second is deontological, justice-based, or “backward-
looking.”

Let’s take public safety first. It has two main aspects. One is general deterrence.
We punish people for committing crimes in order to send a message to others
that bad things will happen to you if you commit a crime. In punishing person A

for criminal activity, we make an example of A to others who might be

10) Marc Mauer and Ashley Nellis, The Meaning of Life : The Case for Abolishing Life Sentences
(New York: New Press, 2018), 13.

11) Death Penalty Information Center, Death Row Prisoners by State, at
https://deathpenaltyinfo.org/death-row-inmates-state-and-size-death-row-year

12) Death Penalty Information Center, Time on Death Row, at https://deathpenaltyinfo.org/
time-death-row. For Japan: Julius Weitzdorfer, Yuji Shiroshita, and Nicola Padfield,
“Sentencing and Punishment in Japan and England: A Comparative Discussion,” in Jianhong
Liu and Setsuo Miyazawa, eds., Crime and Justice in Contemporary Japan (Cham, Switzerland:
Springer, 2018), 205.

212



FEM B X AT DB DWW T

considering engaging in crime, hoping the example will be vivid and strong
enough to deter them.

The other aspect of the public safety justification for punishment is specific
deterrence or incapacitation. (These are different in subtle ways, but for my
purposes here they are similar enough.) When people have shown they are
dangerous to the community we lock them up so they can no longer do harm.”
And we also hope that having been punished they will be deterred from doing
harm when they are released —— either because they have reformed morally
and no longer desire to break the law or because they now judge that the costs of
law-breaking outweigh the benefits.

These justifications for punishment are valid in a broad sense. Here's what I
mean. Take first general deterrence. It's safe to assume that if there were no
punishments for crimes, crimes would be more prevalent. (At the same time, the
prospect of punishment is certainly not the only reason people don't commit
crimes. We don't refrain from killing others only because killing is illegal.) So
some punishments are necessary for purposes of general deterrence. As for
specific deterrence, if law-breakers weren't taken out of society and locked up, at
least some of them would continue to do harm. Many of those who have
committed violent acts pose dangers to others. ™

But even if some punishments are necessary on grounds of both general and
specific deterrence, the question is how long and how harsh they should be. And

here the evidence is pretty clear. First, on general deterrence: the evidence

13) Death Penalty Information Center, Facts About the Death Penalty, at https://
deathpenaltyinfo.org/documents/FactSheet.pdf. It's surprising, then, that although the
number of people on death row has dropped since the peak around the turn of the century
(3,593 in 2000), more than 2,700 still remain on death row today. Death Penalty Information
Center, Death Row Prisoners by State, at https://deathpenaltyinfo.org/death-row-inmates—

state-and-size-death-row-year#year
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shows that it's the likelikood or probability of punishment, not its severity, that
deters. The most important reason is that the many steps between crime and
punishment —— being caught, accused, tried, convicted, sentenced —— greatly
reduce the likelihood of punishment, and so the would-be offender may
rationally judge that the risks outweigh the benefits. '”

As for specific deterrence, almost all offenders, including violent ones, age out
of crime before middle age.'” One study concludes that “for the eight serious
crimes closely tracked by the EB.IL....five to 10 years is the typical duration that
adults commit these crimes, as measured by arrests.” 8 Moreover, the costs of
caring for prisoners increase substantially as they age. Because incarcerated
people are generally less healthy than others, they are often considered elderly
by age fifty-five and require more medical care than those outside prison. Thus

the benefits of long prison sentences are further diminished.
Justifying harsh sentences: retribution

For these reasons (and a few others Il skip over here), I believe the only
possible justification for life and death sentences is retribution or retributivism. So

I want now to examine this view and see whether it stands up and what it justifies.

Here is a simple formulation of the retributivist argument for life sentences:
1. Some people’s crimes are sufficiently heinous that they deserve to spend
their lives in prison.

2. People ought to get the punishment they deserve.

14) Of course they can still harm prisoners and employees of the prison, but the overall
likelihood of harm is much less.
15) But not all do. For example, victims of abuse who kill their abusers rarely pose a danger to

anyone else.
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To decide whether retributivism does indeed justify life sentences, we need first
to understand the view better. What does it entail? What are its limits?

The traditional understanding of retributivism is lex talionis: the law of
retaliation, “an eye for an eye.” Lex talionis implies that offenders should have
done to them what they have done to others. It follows that torturers should be
tortured and rapists should be raped. Many people find this view morally
unacceptable —— because it's inhumane, uncivilized, degrading —— and so
most contemporary thinkers reject lex talionis in favor of a different
understanding of retributivism. It is sometimes called proportional retributivism:
the idea that morally we ought to punish people who commit crimes (unless
they are insane or otherwise non-responsible) in proportion to their crimes
—— but not necessarily equally to their crimes. On this view, we should
construct an ordinal ranking of crimes and punishments in which the worst
crimes get the worst punishments, the next worst crimes get the next worst

¥ The ranking should not be purely ordinal, however. If the

punishments, etc.
worst punishment is too light, it will not take seriously the crimes it addresses.
Should we accept this view? And what implications does it have for life

sentences? Let’s consider these questions in turn.

16) Valerie Wright, “Deterrence in Criminal Justice: Evaluating Certainty vs. Severity of
Punishment,” The Sentencing Project, November 2010, at http://www.sentencingproject.org/
publications/deterrence-in-criminal-justice—evaluating—certainty-vs-severity-of-
punishment/. See also Michael Tonry, “Sentencing in America, 1975-2025,” Crime and Justice
42 (2013), 176.

17) See, e.g., Dana Goldstein, “Too Old to Commit Crime?,” The Marshall Project, March 20,
2015, at https://www.themarshallproject.org/2015/03/20/too-old-to-commit-crime#.
jVkAeFO0cA; and John E Pfaff, Locked In : The True Causes of Mass Incarceration and How to
Achieve Real Reform (2017), 193, 231.

18) They are “murder, rape, robbery, aggravated assault, burglary, larceny-theft, arson, and
car theft.” Alfred Blumstein, Jacqueline Cohen, and Paul Hsieh, “Duration of Adult Criminal
Careers: Final Report,” National Institute of Justice (1982), 12-22.
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The first question essentially asks whether retributivism of any sort is the right
view. That's a big one! Many if not most people have some strong retributivist
intuitions. It seems to them like a straightforward matter of justice that people
should get what they deserve; those who have caused suffering deserve to suffer.

But retributivism, like its opposite, is a foundational position that is impossible
establish or disestablish. Consider two people responding to the crimes of Dylann
Roof, who killed nine parishioners at a church in Charleston, South Carolina in
June 2015. Roof has shown no remorse for the murders; in a white supremacist
manifesto he wrote in prison, he said, “I would like to make it crystal clear I do
not regret what I did. I am not sorry. I have not shed a tear for the innocent
people I killed.”® The jury found him guilty and in January 2017 he was
sentenced to death.

To many people, Roof personifies evil. He killed nine innocent people; they
were in a church, at a Bible study meeting; he had spent time with the victims
and talked with them; his acts were motivated by racial hatred; they were
premeditated; he showed no remorse. He appears to be the poster child for the
harshest punishment our system permits. Probably the only thing that can be
said in his favor is that he neither denies nor makes excuses for having
intentionally carried out these acts.*”

Others, however — although equally appalled by Roofs actions —— may
see him differently. He’s pathetic, to be pitied rather than hated. We would not
want to be him. Even if we reject a simple view of criminality as disease in need of
treatment rather than punishment, it is hard to avoid the thought that his soul is
disordered (even if you are not in the habit of talking about people’s souls). This

may be called a Platonic conception of crime and punishment, even if we are not

19) See Jeffrey Reiman, “Justice, Civilization, and the Death Penalty,” Philosophy & Public
Affairs 14 (1985), 119-20.
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prepared to follow Plato all the way to the conclusion that wrongdoing is a form
of ignorance. But we might agree with Plato that we should never harm any
person, even if they have harmed us.?” Punishment of someone like Dylann Roof
may seem to those drawn to this perspective beside the point. They may agree
that he will have to suffer in order to change, to become repentant or at least not
dangerous. (And of course he may not change, and may never be fit for release
from incarceration.) But that's different from retributivism, which insists that he
ought to suffer no matter what —— even if it does no good.

Although I am inclined to reject retributivism, I do not want to rest my case
against life and death sentences on its rejection, since many people are deeply
drawn to the retributive idea. So let’'s suppose we accept some form of
retributivism, believing that people ought to experience suffering for their
crimes. It seems clear that a person’s punishment should be a function of two
things: first, the degree of their culpability for the crime, and second, the crime’s
severity.

Before explaining why I believe that even enlightened retributivists should
reject the imposition of life or death sentences, I want first to respond to an
objection that may be lurking in the minds of some. Suppose we agree that “an
eye for an eye” cannot be the right interpretation of retributivism, since it would
justify barbaric practices like rape and torture. One might nevertheless argue
that life sentences, or even death sentences, might still be justified. One might

think that lesser sentences do not adequately express the condemnation some

20) Alan Blinder & Kevin Sack, “Dylann Roof, Addressing Court, Offers No Apology or
Explanation for Massacre,” New York Times, January 4, 2007,
https://www.nytimes.com/2017/01/04/us/dylann-roof-sentencing.html?action=click&conte
ntCollection=U.S.&module=RelatedCoverage&region=EndOfArticle&pgtype=article&_r=0

21) At the same time, proudly avowing one’s intention to murder innocent people and spark a

race war is not exactly a mark in someone’s favor.
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crimes deserve, perhaps even that they trivialize these crimes. Anders Breivik
received a twenty-one-year sentence for Kkilling sixty—nine young people and
eight others at a summer program in 2011 in Norway; that's the maximum
sentence for any crime in Norway. And in their new book The Meaning of Life,
Marc Mauer and Ashley Nellis of the Sentencing Project argue that twenty years

28
% Are these sentences

should be the maximum sentence for any crime in the U.S.
too light?

To decide whether this objection has merit, we need to ask whether or to what
extent the fit and proportionality of punishments are objectively given —— and,
conversely, to what extent they are culturally relative or socially determined.
Does a twenty—-one year sentence for Breivik express disrespect for his victims
and the rule of law? * I don't think it's credible that Norwegians value life less
than Americans do, and thus that their shorter sentences express disrespect of
humanity.

This example might be thought to tell against my point, not for it. Maybe
shorter sentences do not express disrespect for victims and the law in Norway, it
might be argued; but given American habits and customs, in the U.S. they would.
But this claim wrongly suggests that cultural practices and customs are
immutable. Changes in attitude do not happen overnight. No doubt reforms must
occur gradually, not too far ahead of public sentiment and partly spurred by it.
That is likely to be the way sentencing practices would evolve in any case, just as
they have with the U.S. Supreme Court’s erosion of the death penalty and life-

without—parole sentences for juveniles.

22) “Itis never just to harm anyone,” Socrates says in the Republic after an exchange in which
Polemarchus asserts it is just to treat one’s friends well and to harm one’s enemies. Plato,
Republic bk. I, at 335e (G.M.A. Grube trans., (Hackett, 2d ed., 1992). If as is often thought
punishment necessarily involves harming a person, then Plato would deny that we should

ever punish people.
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The concept of a reasonable and appropriate minimum sentence is not
completely malleable. A hundred-dollar fine for rape is too little; a twenty-year
prison sentence for shoplifting is too much. But the concept is flexible enough to
accommodate the abolition of life and death sentences without trivializing victims,

justice, or the rule of law.
Positive arguments for the abolition of life and death sentences

In the remainder of this talk, I want to offer positive arguments for abolishing
life and death sentences. Together with the foregoing arguments,” I think they
add up to an overwhelming case that such sentences should be abolished.

The considerations that follow divide into three groups. The first focuses on a
wrongdoer’s culpability, and circumstances that might reduce it. The second
concerns the beneficial consequences of abolishing these sentences — not
only to offenders but to their families and their communities, as well as society at
large. The third considers the rationality, or lack of it, of punishing people who
are importantly different from those who committed the crimes for which we are

punishing them.

Mitigated Responsibility
The argument for the abolition of life and death sentences rests partly on the
view that as long as the sentences offenders endure do not trivialize the gravity of

their crimes, respect for persons and their agency means leaving open the

23) Marc Mauer and Ashley Nellis, The Meaning of Life : The Case for Abolishing Life Sentences
(New York: The New Press, 2018).

24) The sentence does not mean he will be released after twenty—-one years; he can be
sentenced “to an unlimited number of five-year extensions if he is still deemed a risk to the
public.” Dana Goldstein, “Too Old to Commit Crime?,” The Marshall Project, March 20,
2015), at https://www.themarshallproject.org/2015/03/20/too-old-to-commit-crime.
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possibility that offenders can undergo significant change. It may seem laughable
to think that people like Anders Breivik or Dylann Roof might change, but that's
irrelevant. It's the principle that if they do they should be considered for release.

Now of course adamant defenders of life and death sentences will disagree,
asserting that only these sentences are appropriate for such people. Either they
deny that the meaning of sentences is partly relative, or they simply reassert the
well-worn phrase that life and death sentences are what these people deserve.

There is a hint of paradox in the reasoning of those who defend life or death
sentences for “the worst of the worst.” It suggests that people like Breivik are evil
through and through. Is it, then, that such people cannot change, or that they will
not? If the latter, so be it; they should remain locked up. If the former, we come
up against grave questions about free will and responsibility that threaten the
very idea of punishment.

I have so far avoided such questions. It may be that many who reject
retributivism as a matter of principle do so partly because they doubt the
existence of free will and thus genuine moral responsibility. You cannot believe
people deserve to suffer unless you think they are morally responsible for the acts
that have rendered them deserving of suffering. The case of psychopaths is
instructive. They do not fit the usual criteria for mental illness or legal insanity,
which would excuse them from punishment (although not from involuntary
incarceration). But how did they get the way they are? If they were either born or
made by their environments to be indifferent to others’ suffering, on what moral
basis can we punish them? Similar arguments can be made about wrongdoers
who are not psychopaths. Many, perhaps most, of those incarcerated for life have

experienced conditions (whether due to nature or nurture or both) that have

25) 1 take the foregoing arguments to be “negative,” in the sense that they aim to show that
life and death sentences are not required by retributivism. Thus the need also for positive

arguments.

220



FEM B X AT DB DWW T

contributed to their committing crimes; if they had not experienced these
conditions they would almost certainly not have committed those crimes.

Isn't that relevant to determining how much punishment they deserve? But if it
is, how do we avoid falling down the slippery slope to the conclusion that no one
is ever morally responsible for their actions and thus no one can ever justly be
punished?

Here is one way to avoid the slippery slope. We do it by compromising between
two powerful, intuitive perspectives neither of which we can abandon entirely.
One is that, practically and humanly, we must hold people responsible for their
actions most of the time. We cannot think of ourselves or others as beings whose
behavior is the inevitable outcome of everything that happened to them before.*
But the principle and its upshots clash with another one that is equally
indispensable —— that many of the factors that contribute to a person’s
committing crimes have severely limited their freedom.

We know that growing up in environments with certain kinds of deprivations
— high poverty, poor schools, easy access to guns and drugs, non-intact
families, inadequate access to decent employment —— greatly increases the
likelihood that people will go on to commit crimes. For example, the probability
that if you live in the city of Baltimore you will commit a violent crime is more
than five times greater than for residents of the United States as a whole. This
comparison significantly understates the effect, since the figures for the U.S. as a
whole include many places with high crime rates. So, for example, Baltimore’s
violent crime rate is more than thirty times that of Frederick, Maryland, a small
city about an hour west of Baltimore.?” On hearing such facts, we typically think
of the increased probability of being the victim of a crime if you live in a high-
crime area. But equally significant is the far greater chance of being a perpetrator
of crime.

It seems altogether unjust to ignore such disparities in judging what offenders
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deserve.
The way to square this circle is to punish, but to punish less harshly than we

would if a more robust conception of free will were in play.*”

From a purely
logical point of view, this solution may appear wholly inadequate. It wants to have
it both ways, and must distort each of the two principles under consideration. But
the compromise, I believe, does as much justice as we can hope to find in this

world.

Benefits of abolishing life and death sentences

Another reason to abolish life and death sentences is simply that doing so will
have many good consequences. Consider first those whose sentences would be
shortened. They will be better off than if they remained incarcerated. That's not

quite as obvious as it might seem, since formerly incarcerated people can find it

26) An important and nearly universally acclaimed source of this view is P.F. Strawson,
“Freedom and Resentment,” Proceedings of the British Academy 48 (1962), 1; reprinted in P. F.
Strawson, Freedom and Resentment and Other Essays (Routledge 2008). This is the lesson of
(or perhaps the reason for) soft determinism, also known as compatibilism, probably the
dominant view of the free will problem among contemporary moral philosophers and criminal
law theorists. Compatibilism says that determinism (universal causation) and free will or
moral responsibility are compatible —— that if one’s actions are caused in the right way or by
the right things, then we are morally responsible for them. (Different theories will offer
different accounts of what the right way or the right things are.) After all, the compatibilist
rightly points out, if our actions were 7ot caused they would be uncaused, i.e. random, and
that would hardly make them free. Like many other moral philosophers, I think of myself as a
compatibilist. The view is satisfying as long as you don't push hard on it, which we can often
avoid doing. For an excellent and concise discussion of the free will problem, see Theodore
Sider, “Free Will and Determinism,” in Earl Conee and Theodore Sider, Riddles of Existence :
A Guided Tour of Metaphysics, 2d ed. (Clarendon Press, 2015). For the perspective of a
neuroscientist skeptical of moral responsibility, see David Eagleman, “The Brain on Trial,”
The Atlantic, July/August 2011, https://www.theatlantic.com/magazine/archive/2011/07/
the-brain-on-trial/308520/
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very difficult to secure a decent life on the outside in the absence of education,
training, and money —— which they so often lack. Still, I assume that even in the
absence of such changes formerly incarcerated people will be better off out of
prison than in it. One piece of evidence is that most of them fervently want to get
out.

What about the effects of abolition on society more generally? The waste of
human lives condemned to prison for life, or even for decades, is tragic as well as
irrational, and can be justified only by some powerful offsetting benefits. As we
have seen, there is scant evidence that long sentences have either general or
special deterrent value. Incarceration is very expensive, and becomes more so as
prisoners age.

Of course, in considering the benefits of life and death sentences, we cannot
ignore the interests of victims. Some victims want offenders to receive the
maximum penalties possible and may otherwise feel unhappy or insecure. But
not all victims do; some reject the idea that because one life has been lost others
must be as well.

Just as important are the families and communities of those who have

27) Ihave calculated these comparisons based on rates of violent crime as reported in Table 6
of the FBI's 2017 Statistics on Crime in the United States. See FBI : Uniform Crime Reporting
Program, Violent Crime (2017), https://ucr.fbi.gov/crime-in-the-u.s/2017/crime-in-the-
u.s.-2017/topic-pages/tables/table-6

28) Part of the problem is that it's hard to imagine what a robust conception of free will could
be. If the only alternative to an event or action’s being caused is its being uncaused, we don’t
have a solution, because randomness is not freedom. This is, of course, one of the appeals of
compatibilism. It reasons that if uncaused actions would not be free, then perhaps caused
actions are not necessarily unfree, because otherwise freedom would be logically impossible.
So we must mean something by freedom that is not incompatible with causation, i.e. causal
determinism. For a good survey of compatibilism and its varieties, see Michael McKenna &
D. Justin Coates, “Compatibilism,” Stanford Encyclopedia of Philosophy (Feb. 25, 2015),
https://plato.stanford.edu/entries/compatibilism/
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committed crimes, who are also victims. The harms of having their members
—— especially men and, disproportionately, young black men —— disappear
from the community for years at a time are incalculable, even taking account of
the benefits of having violent people taken away.”’ It's hard to know how to
weigh these harms against any benefits of very long sentences. But I doubt that
in this comparison the benefits of lengthy sentences, including life and death,
outweigh their costs.

Also relevant are the benefits to those who adopt a less vindictive approach. To
embrace this approach —— which we may call faith in humanity —is to
express a certain optimism about the possibilities of good and redemption in
human beings. The philosopher Ryan Preston-Roedder argues that faith in
humanity makes the world better both for those who have faith and for those in

whom they have faith.*”

Take first the idea that it is good for those in whom one
has faith. Viktor Frankl, psychotherapist and Auschwitz survivor, proclaimed that
“if we treat people as if they were what they ought to be, we help them become
what they are capable of becoming.”® It sounds nice, of course. But there is
good social-scientific evidence confirming this view —— showing, for example,
that people tend to internalize others’ view of them, and that when people have
certain expectations of others’ behavior they may send subtle signals to which
those others then conform.* For these and other reasons, “having faith in

39 1¢'s not foolproof; we

people’s decency tends to encourage them to act rightly.
can make mistakes, and we can sometimes be taken in by clever actors. Blind
trust is not advisable. But an attitude that does not reduce people to their worst
acts, as the civil rights lawyer Bryan Stevenson puts it, and that does not
permanently label them as criminals is more likely to succeed.®” It is also very
much in keeping with religious, moral, and spiritual teachings many people hold
dear.

But faith in humanity can be good for those who have it even apart from its
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effects on others. Many studies show that to be hopeful and optimistic is good for
one’s own well-being.*® That alone is not sufficient to recommend it. But we can
count this trait as a virtue if we agree that having it is on balance good for those
who possess it and for others. A world in which we do not give up on people who
have done terrible things, and where we aim to facilitate their journey to a

different place, is a better world than the alternative.

Punishment and Personal Identity

A final reason to abolish life and death sentences has to do with the
strangeness of continuing to punish a person who committed a crime years
earlier but may have changed radically since then. This is the situation of many
people serving long sentences in the U.S. They may have committed murder
when they were teenagers, and are still serving life sentences thirty or fifty years
later. Leaving aside the moral legitimacy of continued punishment, we may
question its rationality. What is the point of punishing a person who recognizes
the wrongness of what he has done, who no longer identifies with those acts, and
who bears little resemblance to the person he was so many years earlier? It's
tempting to say he is no longer the same person.

That judgment might appear to land us in dense philosophical thickets. But is

29) See, e.g., Robert D. Crutchfield & Gregory A. Weeks, “The Effects of Mass Incarceration
on Communities of Color,” Issues in Science and Technology 32 (2015), https://issues.org/
the-effects-of-mass-incarceration-on-communities-of-color/; Katy Reckdahl, “Mass
Incarceration’s Collateral Damage: The Children Left Behind,” The Nation, January 15, 2015,
https://www.thenation.com/article/mass-incarcerations-collateral-damage-children-left-
behind/

30) Ryan Preston-Roedder, “Faith in Humanity,” Philosophy and Phenomenological Research 87
(2013), 664-65.

31) Viktor Frankl, The Doctor and the Soul : From Psychotherapy to Logotherapy, quoted in
Preston—Roedder, supra, at 664.

225



B ()

it really so complicated? To say that the prisoner is in one sense the same person
he was at seventeen, and in another sense not, may seem unsatisfying —— but it
seems pretty accurate, and conforms to ways we commonly talk.*”

These considerations may seem abstract. For them to become concrete and
palpable, it helps to become acquainted with people who have been incarcerated
from a young age or even just for a long time. Doing so can cause you to ask
whether it makes any sense to continue to punish these people to the end of their

lives. From my experience, the answer is no.
Conclusion

I have argued that we have many good reasons to abolish life and death
sentences, and no good reasons not to. The only rationale for punishment that
can hope to justify these sentences is a retributive one. Even if retributivism is a
sound principle, however, it does not obviously support or entail such harsh

sentences. One reason is that unless one accepts a view like Kant's that

32) See Preston-Roedder, supra, at 676. The well-known phenomena at work include the self-
fulfilling prophecy, a now-ubiquitous term coined by Robert Merton in “The Self-Fulfilling
Prophecy,” Antioch Review 8 (1948), as well as stereotype threat, where lower expectations of
African Americans or women produce lower results on tests. See, e.g., Claude M. Steele and
Joshua Aronson, “Stereotype Threat and the Intellectual Test Performance of African
Americans,” Journal of Personality and Social Psychology 69 (1995), 797; Claude Steele, “Thin
Ice: Stereotype Threat and Black College Students,” The Atlantic, August 1999), http://www.
theatlantic.com/magazine/archive/1999/08/thin-ice-stereotype-threat-and-black-college-
students/304663/

33) Preston-Roedder, supra, at 676.

34) Bryan Stevenson, Just Mercy : A Story of Justice and Redemption (Spiegel & Grau, 2015),
15-18. An excellent movie adaptation of the book, starring Michael B. Jordan and Jamie Foxx,
has just appeared.

35) See, e.g., Ciro Conversano et al., “Optimism and Its Impact on Mental and Physical Well-
Being,” Clinical Practice & Epidemiology in Mental Health 6 (2010), 25, https://www.ncbi.
nlm.nih.gov/pmc/articles/PMC2894461/, and references therein.
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appropriate punishments must be carried out whatever the circumstances, we
must acknowledge that other considerations are relevant to determining
punishments. Thus, even if someone deserves a certain punishment it does not
follow that they should get it; some punishments, like torturing the torturer or
raping the rapist, are too ghastly to be imposed. Furthermore, retributivism does
not dictate particular punishments, so the question remains which are reasonable
and appropriate. Tempering sentences need not trivialize the gravity of the
crimes to which they respond, because the expressive meaning of sentences is
partly relative ——to other sentences and to cultural norms, which are
malleable.

These arguments show that justice does not demand life or death sentences.
But demonstrating why they are wrong also requires making a positive case for
abolition. I have offered several reasons for this conclusion. First, few people are
fully culpable for their criminal acts, and so we should mitigate their punishment
accordingly. Second, abolishing life and death sentences is likely to bring many
benefits, to prisoners, their loved ones, the community, and to those who support
abolition. Finally, it is pointless to continue to punish a person who has
undergone changes of character that distance him greatly from the person who

committed the crime many decades earlier.

36) Jennifer Lackey, “The Irrationality of Natural Life Sentences,” New York Times, February 1,
2016), https://opinionator.blogs.nytimes.com/2016/02/01/the-irrationality-of-natural-life-
sentences/. Lackey argues that it is irrational to ignore such information in sentencing
decisions. It's only irrational, however, if there are no good moral reasons for ignoring it. I

have tried to show here that there are no good moral reasons.
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