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0. 37T 3 ) B A o OB A5 o) e ek 1968 [MAAIT 43 4 11 1 27 HHI4E 22 % 125
1402 &)

M. AHEAM )M P (R =H 1995 [Pk 7145 2 A 28 H R4 49 % 275 639 H)

HHE MR BT B TR & e

V. &30

=

I. FBOME  EHROERR ; 5 & EH

HEHHBIHH (stare decisis) DEHAIDSFRD 5N DTH S 9 22 FbilHm
D %S 2 5 BBEHGRE. FAAETHDTH A ) ho [HHI] ix, fEiET
DTHH ) Do KBNS X BHELIE, 2 ERTL2D0TH A9 ho

FBNIEMRICE - T EGOMBE] TH2H, LEDND Y, EHRNETE
Veou—HEIck Al BLEBHECL > TESNSBOTIE RV, FHE
DAL, B REMTH L2 O TOMANER L I TBEoP] 2%
AL, ZLTHEETAZLTHENETH S Y, 2210, HRICHT 2 E#
WZRBGHCTHLIEESHERVIT I LA TE D, EESHOR D MR 25
B, Ao X 912, Blackstone |2 & - TR &N TWw5, Blackstone |2 XL

1)  C.K. Allen, Law in the Making, 7 th edn. 1964, p.243.
2)  Cf L. Goldstein, Introduction, in L. Goldstein (ed.), Precedent in Law, 1987, p.3.
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Y RHEIZBEICELT (BT 55EE] 25075, Z0E%2 5T 2 8HE
F. FLWEZEETAHRZEZRAONTVADTIEZR L., [HOELZHERL.
BT 5] A FERAON TS, T2TWY [k &iE, 28y - u—
R T S [+ I FVAREAT] 2T, LdoT, (4 Y F V8T
RRERT AN EORENHENIL, [3EY - B—%2 BT 5 & 9 RETHE
Tl FETPLORDMBMN IR L) 2 &Il b, ZLT, #
HEZ, 3Ty - 0—2BET S [F) I FVRERT] 2R 206 & 5%
AE U THBHEITIE. BIH- Tihxd [EET 5] Zhads, Lo
FHITH 5. 22 Tld, kflid, [EERLHET T A L) B THR S
Nad BRFEDOEB) . 7250522, FEPRRIUL, LHHHE2SHERLL D 2
ZEitknY,

LAL, BESIHIE. LR FERORME 20 5 20 TH A5 b K
REMY LTEZE BThs, BESHIE. BHUEFESTH LWV [
ICBILC, 202 b MEANESETVY, Zhud, BEEHO 712 3
METHD, HLIS, FEAEDOYE, HIRPESTA2DON [F) ISk
17 THBHOPICHET HARATHTEEVE W) HETH D, L > T,
BHENETEETS [ 2 () VFVLREIT] THorETHDE, 747
Y TLD R, H212, HBOWRPESNINE) 2L 2IERTHLEI0E, £

3)  Blackstone, Commentaries on the Law of England, Vol.1, p.69-71 (1765, repr. With
introd. S. N. Katz, 1979). Montesquie . D & 512, BLESHORKBWERZ L L TE
DL EFIFHN 5, Montesquie ld. [HEOAGM] 6 1585 64 3 = Cld [HRIBURIZB W
TE FHEAEHEDO LTI OB ZOEBORETH S| (163H) &, £ L THI11H
6F T NHPuL, BHEOEMZLHUAODDOTIIR L TEVEVWIITEE T, BES
NTwRFhEesiwv] 294H) 30THY., ZAW2HHEIL EHROSEEZET S
2T &S, ZOHNOHMLEIEMT LI LOTELRVWEAYTHD ] (302H) Lk T
W5 (HEE WHEZIEIAR okt k] PAESCHE, 19894FE] b0 THb),

4 W ThAEE e BRI OLE ] S EER [FHREELERRE3E] 1628
(19874F) &M,

5  Cf. J. Evans, Change in the Doctrine of Precedent during the Nineteenth Century, L.
Goldstein (ed.), Precedent in Law 1987, p.36.
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N THVTFVRET] 2XVIEEICES T 0w), S5 74 7V 3
YL o T, BEHEHIIMFF S5,

COXHIC, BEESHIE. RO EN % S 2 5 B A s fR
LV, 259 hb 6T, REEESHITEAROBEE MY LG-0TH
%9 % P. Wesley-Smith (2 X 0EY, ZhiCiz2o0BlAH 5, H112. %k
Bl O RN, HESHAFR L, FEAEFE R EANTE S ICH S Tb 5
NLZBBICH oL EETTTHIEBELLETRHADR TV A7z, 212,
LB OEANE, ENAEESHEELRDEIRY T, & LAFEBRMERIZ
Lo THEFR SN T&E 7,

FESHIZ B0 L)z, 4 F1) 212B W T, Bentham % Austin I2 & -
THH &N 5, Benthamid. £ FV ZDOEHFHIED 7 VA 4 X L& IR
PEZBH LY, Austinld, EESHEZ [TELLALTA 7Y a v ] LT
%%, Bentham . H##¥:% “judge-made law” L3 2720 $hbbH,
Bentham (2 X 7UE, #HEE ] 2S5 750 TIERL, FEEILEZO

BT 50 TH S,

EHIS MO LIS, 1920 4RI T AV A DY 7Y X 2L o
FEEZYIOPIZTHI LI T, BEEHDO 74 7 a 3B S L
bo )7 ALFEFIZIIE, HPE, BHECEOobDFIEIRN. B e

6) P. Wesley-Smith, Theories of Adjudication and the Status of Stare Decisis, ed. By L.
Goldstein, Precendent in Law , 1987, p.80.

7)  See e.g. Bentham, in J. Bowering (ed.), Works, (183843), Vol. iv, p.353.

8)  Bentham, Of Laws in General, in Burns & Hart (ed.), An introduction to the principles of
morals and legislation, 1970, p.1. Bentham #3# - 72 “judge-made law” & \» 9 FiEiZ. i
THHVONERE 257 —RFHEICR -7z w9 (cf Evans, supra note. 3, p.68.) o

9)  Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, 5th edn. 1911, p.634.

10) V) 7 R AFEEEH IOV, BlZIE S. M. Quevedo, Comment : Formalist and
Instrutentalist Legal Reasoning and Legal Theory, 73 Calif. L. Rev. 119, 121-125 (1985); G. J.
Aichele, Legal Realism and Twenty-Century American Jurisprudence (1990); N. Duxbury,
Patterns of American Jurisprudence (1995); J. H. Schlegel, American Legal Realism and
Empirical Social Science (1995) %,
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BHEE, €Y - v—1d [RICRAET 2 bOTE R W] LiEY . Cardozo
BT, REESFEARICBOORREZT->TWwAZ L 2RDL Y, &
DX HZ, WikEFHELHEIC X 5 judge-made law 32 5V H 513, Sl
WHROFANIFEL BN &Il B D)0 LA 5T, EIEERDOVZL,S B,
FeB RO EHI 2 E 2 LT 5 2 L IEWEETH %,

Ll FEREEFRRY 7Y AL BEFICL D2 ERBORBE LD ST. 5H
IZBWTH, BB FERIHARIEEE TW b, BEHEROFEINEAEE Tw 5
A L LM 2 Tl R nwZ & 2R3, ZLHET 5. Bl
T A IR E BT ECH E Td 5 Scaliald, vV F I —Fo&EESSFDNR
7z Lawrence et al. v. Texas¥# (539 U. S. 558 [2003]) (2B} % Bk R T,
Row v. Wade ikt (410 U. S. 113 [1973]) 3Bl o> R OB A & e S
NTWEIEEFIEEVICHLZAS, 174 H @ Bower v. Hardwick 3
(478 U. S. 186 [1986]) D SN2 L ZBEWTWE W, 24, HEESHTDH
FREERDO VI 0 HIELL SN WA EAIFEIITH ) T 520 TH A 9
Mo TOHMHDOV LD, EERNEETH 2, T TICHEBIHmLETWL Y

1) 2y Y - n=nN—< A G bk - FHETFR) [FEMEE 245 [(1]] 237H
(20024F) o N—=N=3 21, HEOFA O 7 ) XAEFIZL > T [WEREEITH
WLTLEIDTHS] LFEATVS,

12)  Southern Pacific Co. v. Jensen, 244 US 205, 222 (1917) (Holmes, J., dissenting) .

13) Cf. Benjamin Cardozo, The Nature of the Judicial Process, pp.98-141 (Lecture 1. The
Method of Sociology. The Judge as a Legislator), 1921 (# F—" (SFER¥EHER) [FE:H8EFE
OME] 96142 H [19664E]).

14) Lawrence, 539 U.S., at 586-592 (Scalia, J., dissenting) .

15) =G - WiiBE4) 159 H,
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WS AL ET B, TOEMELED XD ICHRT B0, SEHECH E DR
WLTWB, Ll V7 )XAAEFAIL > THROFEBEREINIZLE LT,
BHEPHCOBMANERZH X HLICT A2 i, FAEOPERARIENEIC
AMBIRCRE W 2R 5 2 L1k b, TR 2, FHFEIEX. BESHICEL
F59 Ldwvz ). HHNEE [HGRHTIE2R05 2 LI, BEENT
By & AL O TRAB VT WS |17

TR Z D o T BBBMET L2 LOEK - NEDDN S,
FTMERINZITNEL LW EIE, A X AZBWTH, 223060
MR D HARD SN TV b TIRRWIZ ETh b, Lhlid. [l Ok
WEHZ 20, LarLENSRIENRIME W) DIFTIERv, b L. %&bl
DRIV EZTH D6, &5 IIEFA WL E# Lo K7 MY v Lz
T YA, KBRS/, Blackstone b, FEPRL LYELETT
Bl TBIOMENPRESNBLENH LI L ERDOTVEY, 2% 0,
JeBins TEHY OB | (the reason of the matter) Z 3 AHAICIE, B4 LH
EIEY - B—%2BKT 2 DO TRV, Lz25> T B o 5 o F2H]

16) Cf. H. K. Lucke, The Common Law : Judicial Impartiality and Judge-Made Law,. 98 LQR
29, 4550 (1982).

17) Wesley-Smith, supra note 6, p.77.

18) Cf. Evans, supra note 5, p.37.

19) See Blackstone, supra note.1.
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20) A XV RTBI DM HH T & Pk o 22 BB O JFHI 0% 7 &, Evance 12 & U,
[1830 4EAC D HIERZAL. T74b b, 18304EDH—#H DAl (Evance, supra note 5,
p64) HPREHEL TS,

21) EEPUER [EEET (43R0 335 (19794F). #1954 (FAI29) 4E2 H 11 HIG4ES
%25 419 BHEBH,

22) WAG - AIiEIE4). 163 FH,

23) A - T ko

24) AR CHIBIEERD . B 114 % 1540 B (1997413)0

25) ratio decidendi ®FFEIZVA VA H DA, T [l Lo T MEH] L)
FEEEHWEZ L LT 5,
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1. EMERZEH% (Conseil national de Crédit) B X OSITEBEZA A
(Commission de Contréle des Banques) 7% Fostier $14712%F L Cai¥) 20 Bl &
fibhholb LCTHERELZFHRLZDOTH S, FHFTIX. Fostier AT
B L2141 SEBERBE TR ZA L TV 2BHNIER L Cn e h s a 2
b L, EYLEEZIUTEBERRERMT o TWhUX, Fostier iATIZoW
T O R TEMAEHE ITHATHMEZ HS (Comité permanent d’organisation
des banques) F/ZIFHUTHBERBRICL > TRESNZEITTHAHI L)
CEERFEIIVIEL T nwZ &, FE X Fostier AT ORk#EIC L > THTC®
Weo Z2HBENEMAEO 7 + — MIUFETEL I LRZVIEL TV ARWZ L, &
ERMHICHEEDOHERERD Lh o7,

(2) 196257 A 10 B/VUiTEREHI A% 2

Pajot et Cozette fHIZx 9 2 FUTEHE B RBRICL2EE L7+ — ML DI
EERWHol LTHEREZRDZDDTH S, Pajot et Cozette #: % £l &4
(Etablissements financiers) & LCEHT % 2 L1220V THE L 72013847
BEEARTIE AL, SUTHIRZERASTH L 2 L, &MAHICHT 5 194146
H 14 BEAE RN X o TRRBEINMAER DY) X Mo TV 51
HEEPLOFMII Lz TRAZEIMAT A L EZERL TV ah oz
O, 194146 A 14 HE 16 5 OB ORYUT 2RI T 57200, FHiEA5646H
THFRIEFENOTE 2h o722 & ST 72T SRS 3 2 BB OMERR
EAETAAMNFRIIERL 7+ — bBHLLEICRY . BEE L2897 F 72134

23) Conseil d’Etat, 12 février 1960, Kampmann [1960] Recueil des Décisions du Conseil
d’Etat 107.% 8. FHICHBEOHILT SN TS (Conseil d’Etat, 12 février 1960,
d’Eudevelle [1960] Recueil des Décisions du Conseil d’Etat 108, note (1)) o

24) Tribunal administratif de Paris, 10 juillet 1962, Bailot [1962] Recueil des Décisions du
Conseil d’Etat 785.
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HF v 7T LEENEFTEALEINTOLRWRY), Z0L)hFzvrrL
BV ERPITEBRREAOERLZ 7+ — M3 bnwI b, BAROHEE
IS 57200 RERASVPEBICEL VW LIZOWTEKLE 7+ — b
DERAZICHEOOLNDL L) RREBEZ VW L, FHITHCOW - 7-HE1 4R
KEDT7+—MUFHTERI L2V L TRV L, 82 BHICEED
RERD Mo T,

(3) 196346 A28FAL 1L - FHHRY

COHRERZILEE SN SR OBE D LR OFUTE B RE &Y 20 »
M=V EfTbeholze LTHEREZFHRLAZLOTHL, T4bb, Y4
AR AT IR IS 2 A LA ICSUTE R Z RS O ME D B % 4l
W5 % &EFLEICH R L2212 b 5 F, S 5ICARREZAEL, M
DR R 3T Z AT DR o 72 L FRL7Z2DDTH B0, I € f 2 F I,
B ERADBERIZL > TY, ERE7+— Makwe LTHERKEZ
BOBHoTze Thbb, N SR 2IEE IR 2 SFto v — ik
ELEEERTHILIZELBUTHY, 2o L) 2MEIBR SN LI
DLFLLERZEST L L ORBETIIAVE W) VZ LD, FiFREKLR 7
F— M2 VALTWAEWE Sz, ZoHPiE, SUTER Loldkiciko E
WP A EER A RICIE, ERL 7+ — MEfRE shpa 2 e RS ICL
2D TH D EMBEMFTHNT NS,

(4) 19641 A 24 A1 F ¥R
FUITEBERBEROBEMTENRD SN DOADNEFZAG TH 5, 195541251
TEBMREEDI—Y =2 ¥ MPBEEZ L2BRIZ, TOSRBEE o] Sz

25) Conseil d’Etat, 28 juin 1963, Bapst [1963] Recueil des Décisions du Conseil d’Etat 411.
26) BUFZEKOERIIZIIIIE R,
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BOHMNOBNIZEINTVWE 2, ZORBHOMEGIZOWTEERLEHRI %
INTwinwZ e, HEDOFEVIPRMIER L ZOFRBEIN$ 5 BN D720 125 H
ENTWDL I LR EIRER I, ZOHIR2 6, WEITEARIZOWT, 3HD
BEPLRINTWAE) 2. TOX) BAREPERINIZIZE 22D OT, ZR
ST TRARES] 2R L2201 0, £ %, YEEemEEIE AR
WZWao 72 VI FEETH L, TN — T IVATBECH T A E OIS E AT 2 7850,
avkeA 2 FYLPTEBERBRICEIERL T+ — I BHo72E LT, Fh
ZXHF L7728, HEREEIL. 1955 DA DIEICA U728 EIC O W T O AR
ObNTz,

(5) 19646 A13H I A1 - FR¥HED

COFRIT, 1948412, HROFUTEBRE RN D 2 SRIBEBIIIH L TR
Fx2ITV, WL OPO/NBE L ARIEIZIE A L7225, BEMOEE L 28R
THIENTEY, ZORTEMMEEZ Ladrozb 2h, THEBOMETIZ,
SHEOREEPIC L - TE L OAMAERDSAIETH SN TWD 2 LWL 2%
D IREEZ R S A SIRERE 2 SUTEBERERITRDZL VI HDOTH 5,
aAvkf - FHIE FUTEBRREANZO L) ICRNMMREZTb o7
CLEMREETH DL LoD, RAOMETHLSNAA LSRR O B
BURBAEIR AL LA LI LERIEHF LTV h ozl LT, STERE
BRWCEERE 74— M b o7z 2 HWT L7z,

(6) 196641 A19H A A1 - Fa¥HE
(2)19624E7 H10 H 28V ATEE A Fr e o LiREFEH P TdH %, Pajot et

27) Conseil d’Etat, 24 janvier 1964, Achard [1964] Recueil des Décisions du Conseil d’Etat
43.

28) Conseil d’Etat, 13 juin 1964, d’Andre [1964] Recueil des Décisions du Conseil d’Etat 329.

29) Conseil d’Etat, 19 janvier 1966, Dlle de Waligorski [1966] Recueil des Décisions du
Conseil d’Etat 40.
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Cozette 1% GxRligsth & U TSR L 72B51C13, HERBHTIC X » TRA S N7z
BAERED Y A MZH-> TV L BRAERD S OB LA > TREXIIBRGET 5
CLIREREN T Lol ZEXITIEEEMEZELSESL L) 2l
KW leh otz bF3INb T L, SUATE L IZEMSHTICW T 2B EOMBRE AT
LURMEMRIERLZ 7+ — MDD EEITRY . BE L8772 13 et
DHEFIIH L THIEEZHE S 28, ZRHAVRFNREOMA % 1T - 72 19554 6
H16 H & D EilCiZ, ZE A2 Pajot et Cozette #DFF B H W § 5 117 % Wt
END L) BEENRRRIHFEL T ozl &, 195546 H16 Ao
S M ANASRIE S 721955457 H 6 H £ TOMIBNILE S 23 - 72 HE25E K
FTHEVIBHALRETEL LRV RV L ZHBICEEOFRERAE L L
o7z

(7) 19784 12H29A 3> &A1 - FHHHRY

W 197445 A 22 H = — ZATBEHITHY o EFREHRTH 5.

ZOHEZEEF, FUTITHT 5 1960 F B & 1963 FEDOMRAIZB VW TE L DARIE
DWHRENTD, BRI ->T, BfilICE > TEENTWRERE - SEEROK
SDLDITEB LOWGBHEITITMZ SNzl v bDTHb, 2 f L -
T HIL(5) & Mk SRS NARIEENARIZSUT O MRS % 55k 5 L)
LI lEEDELEIRLDOTR L7z LT, SUTEBERBESICITEKRS
T F— MI %oz HE L7,

(8) 1988412 B 1 H < Jbt 1 LITBEksIfT ¥R >
COHEZETIE, 1977 FEWHEIZ, MEICE 5T, NEXEICRERH L &,

30) Conseil d’Etat, 29 décembre 1978, Darmont [1978] Recueil des Décisions du Conseil
d’Etat 542. Conseil d’Etat, 29 décembre 1978, Puech 3 & UF Conseil d’Etat, 29 décembre 1978,
Andréani b [i'E ([1978] Recueil des Décisions du Conseil d’Etat 543, note (1))

31) Tribunal administratif de Nice, 22 mai 1974, Puech [1974] Recueil des Décisions du
Conseil d’Etat 705 72 £
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HAT AR E BT OWEINC O W CIRBOTEMA R L2 2 L 2 LS 5 20002
), REREBHICEIEEI LOSFEFLRENERE LTV 20b 5
T HUTEBRZESTEY 2B LoMEL#E ko728 LT, 19814E12
EHESNHUTOEEEVHERE L RO L0 TH 5, HHHTIE. BBOWHE
WMAERM L2 LI L TCRAROBEEN R INTBY ., 1977 FERE T,
FRENIATHRERFT EOREIBITOLLRN 2L ) bOTE R dh o172
L. $UTIIIGE R OIEEEZ ST 220, B OMEONG | 2 g3 2 & A8
TELEIBRAETEZAL TV AP o2 LT, BERCEKLE 74— M
Rwe L, #1980 %% T, BREAKPKREEZ L7z LICIEHEHE
BTV E L2,

Co¥PIZ, 19904E12 H 28 H ) T P ATBEEFRECHITH Y 12 & o TR
Iz,

(9) 19954 12 B 19 B/N 1) {TBUREREFIFTH3% >

2OM19954F 12 4 19 H S U ATEHEFREBH AT Jeld, EKR %27 + — ML
M L7- . Editions Sorman FEIZOWTIREKRLE 7+ — MIshol &
LT, EOEMEEGEL. Kechichian FAIZOWTIE, S HICHMRIZL 2%
Erkm L. SUTERERICHEKR 7+ — IO LN, 2o, FEOHE L YT
THEOE KL 7 +— b EOBICEENTEMZ 12 3 &A1 2 WIKREKRD
ROLNZHEIE. EOBEMLRBDO NS EHIRL 72,

32) Tribunal administratif de Marseille, 1 décembre 1988, Fauvry, JCP edition entreprise
1989.11.15480.

33) Cour administrative d’appel de Lyon, 28 décembre 1990, Fouriat [1990] Recueil des
Decisions du Conseil d’Etat 963.

34) Cour administrative d’appel de Paris, 19 décembre 1995, Kechichian [1995] Table
Analytique des Matieres, Recueil des Décisions du Conseil d’Etat 671; Cour administrative
d’appel de Paris, 19 décembre 1995, Editions Sorman [1995] Table Analytique des Matiéres,
Recueil des Décisions du Conseil d’Etat 671.
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(10 1999 3 A 30 H/\1) {TBUEER &I AT IR >

BCCIDFEALZE DB N H 5728 LT, HEADPHITERRSE, &6l
BEZASB LU 7 5 v AJUTORKE T - T, HERE 2 RDZ2HOT
Hb. Thbb, EEEkEZEES (Comité des Etablissements de Crédit) 13,
BCCIDZ)EDRFTFHIERE A2 E R Lo 7212 b o THRFZMVH S %
PofzZ . FUTEHRSIF 1987 HICHEZ T THIEAZ A L7212 22hb
SYRIFMERZ BYNATHEL Lo/l b, BIXUT I ¥ AFUTORIIUT
F52 5 1 T HED W T B IR EE IS FE - TV 5 SR o B 120 LTl
B2 SRS HMEBR A AT L e Ao 72 2 & R P ICHERE 2 R 720

CoHPE, SUTRB RO GIEMROT R E) IC3EKRE 7 +
— P OHIETII R, YT+ — N OREESBHEND E L2AT, Bk
AT A, U, B, ERE T+ — bOIMEIEH S LTV IO W
Th, Wil 7+ — FATEEIE 2 300 5 L SN B R0 n > 12> 72

35) Cour administrative d’appel de Paris, 30 mars 1999, EI Shikh, AJDA 1999, 951.

36) M. RIEMEBROFHEICOWTIE, BERE 7+ — PORKEPEHINLE L, 2L
Ty AMEOFEBEBROTTIE, FITRESDS, ST LT izt HlEDZAx LT
HFETICHLUOMMAEL /-2 L1E, BERKET7+—MIHbhwvwE I, B, VY
FTBEEFREH T P, RBRAHOERFICOVWTOFEICELTH, ARE e [ UH#EIC
& % & L7z (Cour administrative d’appel de Paris, 13 juillet 1999, Groupe Dentressangle
[1999] Table Analytique des Matieres, Recueil des Décisions du Conseil d’Etat 537) o

37)  [EHEICDOWT, Conseil d’Etat, 10 avril 1992, M. et Mme V. [1992] Recueil des Décisions
du Conseil d’Etat 171, 2 [EHE IO T Conseil d’Etat, 29 octobre 1997, Theux [1998]
RFDA 82 . #FjiZ2w T Conseil d’Etat, 29 avril 1998, Commune de Hannappes [1998]
Revue du droit public et de la science politique 1012, ¥ i2 2T Conseil d’Etat, 13
mars 1998, Améon, AJDA 1998, 461, F 7=, HUIED 51T A 05WBLHE O M BORREDFEAM 2RI L
THBEOREES 2 b wHaIZiE, Hili7 +— FoREREH SN2 ET5b0E LT
Conseil d’Etat, 27 juillet 1990, Bourgeois [1990] Recueil Dalloz, 1990, LR., 217, Conseil d’Etat,
29 décembre 1997, Commune d’Arcueil, RFDA 1998, 105)» ¥ 72, Errera [1999] p.164 %8,
bold, 728 XITEHBIIIOVT [HM 7+ — b JE#EIEA ST, BHEITE,
EBMFO 7 + — MIREWIZED SNBSS (Etablissement public hospitalier,
Conclusions d’'Hubert Legal commissaire du gouvernement, AJDA 1992, 362) .
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bOTHDHEFH,PS I SN, bob b, /) TBRIEFRBH I,
ST REEDBP L2 LGS TRT 2 7 4 — b EFEEOHEL OBICIZNE
RS ZRVE LTY, GUTRESOITANEMT + — MCH 2061 %H
Wid b2 e, REFEH L, T4bb, FATOMFEIEEL LTBCCLY
=T LNXVOERED, FFZa v FoAIH - 2 F 72 5 EFEREICB T 55K
MATBICE DB DTHY, 753 VY ADEBYFOMLBEONRE %> TWniz
BCCID 7 T Y AZFIZOWTATHLREE L0 SN TWEho/z LT,
ZNEFEEHEOHEE L OMIIZEHEOREBERS W E S,

(1) 200041 A 25 B/VY {TBURER SR AT 3R ©©

(1001999 4 3 JJ 30 H ik & ik, SUTRB X OB EHROITAIIZHK 7 +
— MOREMEPFEHEND E L, 129THADL LHIZ, SITOBRBE S - W EiREz
PWESED7DICEHBICENNITHIEE L o728 09 HT, REIIBITS
BT REAOANHEY BB M7 + — NMIH b L LT, HEHDOHRER
HlL7 bodd, ATHRERIISITONREZ BT 22 HEE N &>
72T ERVE LT, HERDEILTE %o 72 HEHD 20 %12 R - THE
Bt R % R 7,

38) Chapus [2001] nol463 ik, AWFARIC [HEATADOAH (marge d’action libre) | % 5-
RB72OIT, BRE 7 — P ) IRIEZIERE LTUETHDEEZONEH/ILT
W,

39) 77 Y APUTORBOELIZOVTIE, $ATES2 LD T TR, SUTOB®RFIIRIZOR
FUCFAET2HEEZRA->TEL T, B25EMHENEZED TRV S, BIRAZDOHER
EAELTH. RV Do) PIEPELLTEEVE L. BHABBEEZERESOEMTICD
Wik, BEHSEBCCIMITRADZDIZERIN TV ABEZAL LT RVWI L%
HoTWizE W) FEMIZZ < 7o, SITPEMEE AL Tl h oz &5 EEEIT,
Wifexk bz L2 LRV GESNTnine Lz,

40) Cour Administrative d’Appel de Paris, 25 janvier 2000, Kechichian, 93PA01250 et
93PA01251 (http://www.legifrance.gouv.fr) .
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AR, 1020004 1 7 25 H S ATBAEREH TR o L% ThH b, £ L
T, BEEESHO N 2FHoay v M2 - FYOREHRANFTHL, £
T ZoHPE, GRS L TR SUTRERAYME B O BB 018 0 %47
WZH72oTENLZHRIZOWTOEOEMLIE, 20 L) REHKEIE VD
JHEEE I LTHE) BEICRET 200 TR Ew ) BEMFTICHESW
T FUTRBEROMHEOFETICBI A T5 SRMRIT L > TAHLHEICS
WTEDPEEZE) DI, BRE 74— M3 EHAICESND &) ko
BRI O % B L 7253, BARMEHIC B W Tk, SUTERE SO
R T+ — I¥dHo7zb LT, EHOBFEERELRDZLDOTHL, bo
&b, JUToBGEIE T L L THIT ORI OFFRIT 4 BN T 550 TH 5
ELT, MITE LD o 72HEFHD 10 %I OV TOAEMTZBA L7,

COFEMHIIBNTIE, £3, 198745 HEIET, o - L Y gUTol
FEIRREDEZe DN TV A EAWS DI R o2 b 5T, TOEET,
BITRBEAVBEY ZEELOEEZE L Dol VI FREDTRIHLT
E SUTOEEREIC L 2 B8MMEIRH RS T2 end, SITRERIC
WAL 74— MNE ozl WS N7z, LA L. 198745 H Mg i
BWT, ZHENOBEIIREALZETLHOTH S LRI N TV 2D
boHE, WMENI988ESHRKETHLEINL I LR eh o722 LIx LTy
GHEEABE L, BLUOEEKIETH 5 Kairouz 7 V— 7B I UL
=V - F AT VORICEEAEEBRYD B 12D p b 53, AR

41) Conseil d’Etat, 30 novembre 2001, Kechichian, JCP edition générale.,2002.11.10042.

42) arkAz - FrE, ZTOBLEKRLE T 4 — FEELEME LT 5, Conseil d'Etat,
30 juillet 2003, Sylvie X [2003] (Conseil d’Etat, 9éme et 10éme sous-sections réunies, 2003-
07-30, 210344, Mentionné aux Tables du Recueil Lebon, http://www.legifrance.gouv.fr/
WAspad/Visu?cid=225930&indice=1&table=JADE&ligneDeb=1) ($RITEBRE A& DEHITIZ
B3 53%). Conseil d’Etat, 18 fevrier 2002, Group Norbert Dentressangle [2002] Table
Analytique des Matiéres, Recueil des Décisions du Conseil d’Etat 626 et 918 (FRBR&FLE D8
BOHE),
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Ik f 2 FHRERE T+ — FPOEHZERLTOUAVHEY, Lo X
S REHBINSIE, v - FYRPFEEARICEIEBIIOWT, KK
LT, BRR 74— MEEZHEFLTEY Y, STERAICOVT, EX
74— MDD OND DI E DD THEANGEE LORMAD B HEICRES R
559 THHENY, PATREHEOEEL2ROLHMICBHXOOH 5L 0nH R
HHWRERD LR, T2 RYMICEWHIEICH 72 5 R EL DD 240K
K7+ — " DHbHEESRTVE LI THEHY, wTFhizw k. J4TEE L,
FHLVBELDH Y . SO M BN A IR S L 52 W REE D
HHWHEDO S LHEY PEH SN EDERLE T +— FBAD LML H
E)DOHMICBOTEETHLEEZLN TV A LHENS LD, Hil7
F— MEFE LRI ¥ TRMER 2 BB E LD N EE e b b o 1A

43) ERLE 74— NTH 20 L) oRkiEEZ D <5 HHIEDO—EIRIIZO VT, bk
[1990b] =M,

44) O LX) BHBOIZIH L TE, TRTOFUTOMFEO I A P2 EICHAEIEL Y
A7 LEBBEIELOMEYLENT VAR K725 DTH DLV G~ TDH %)
(Waline [1965] p.82 ; Moderne [1979] p.155 ; Denoix [1986] p.573). StM%# 235 d D
b5 (Becque et Cabrillac [1960] p.614),

45) Cliquennois [1995] p.4. BBHERA AT AITEURICER LR 7+ — M dHo72 LD 5
NAFERIE MW EINTH D LI TS (Deguergue [1994] p.231 ef seq.) o

46) SLILEZEICHTHI Y PO—LEB S TWAHEEIZO X, Conseil d’Etat, 24 mars 1976,
Thiémard [1976] Recueil des Décisions du Conseil d’Etat 179.

47)  EFEEHBI O3 A, Conseil d’Etat, 19 janvier 1966, Dile de Waligorski [1966] Recueil
des Décisions du Conseil d’Etat 40; Conseil d’Etat 12 octobre 1983, Consorts Lévi [1983]
Recueil des Décisions du Conseil d’Etat 406 7 &

48) Denoix [1986] p.5741%. HHBIOHHIZEINT, ERKL 7+ — NI, FUTREED
[BREICRERR L 72 ERAAEIL S b o3, b Lcwvnh, ToORIICES LTHL 2
A R FEOARHELLGE] RO E LTV,
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el % LDl ThAIBEITROONL LV REFLRENTVEY,
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FATE R Y JFIC X B AEY) 2 BB IR R 2 B E OB 2D b 72 A 3K
HENIAEL 2D, —fFawme LTiE, |17 - MBI ORREES
(Commission bancaire, financiére et des assurances, CBFA) * ASAR3:474 0 —
MR (R 13824B X 1M13835%) 12X » THERMERMT 28 ) WL D
LHhEEZLNTW5h, T74bbH, Flandria 3Pt (Cour de Cassation, 5
novembre 1920, Pasicrisie 1920, 1, p.193) DIk, AHESIIFAN & A UEAL O FRE#E
ChE- THERBEEIMLZAI L SATWEY, 2L T, 2OHLTEIHEMLR
ROLNLholzb o0, BEYMRPEEZE ) WML IR LD v
COMFAEL P, FEHEZ AT B EBICH LTI BB R g™ A iy
5o

L2l SRTMB L SR — 20O BT 5 20024 8 H 2 H A
(Loi relative a la surveillance du secteur financier et aux services financiers) @
6841k, FA VIR 55T, CBF (BUEIXCBFA) &, TOIEH % ki
F2% (intérét general) D7=HIZDOAFFHT 2 EHE L 72", £L T, CBF

49) Seban [2002] p.10-11; Menuret [2002] p.502, no 7.

50) 20034E3 H 25 HEA 3451512 X 280EHE, ITB XM ZEZRES (CBF) Tho
7o

51) Flamme [1989] ne® 504-504ter.

52)  Civ. Bruxelles, 28 juin 1955, Journal des Tribunaux 1956, p.71; Rechtbank van Koophandel
te Brugge, 15 januari 1982, Rechtskundig Weekblad 1982-1983, column 2784 ; Civ. Bruxelles, 24
octobre 1994, Bank- en Financierwezen, 1995/4, p.232 72 £

53)  Cour de Cassation, 9 octobre 1975, Revue critique de jurisprudence belge 1976, p.165.

54) DOC 50 1842/001, 1843/001, page 95.

55) bokd, FAVEERLY, N\VF-FEIRMEZEMLEZA) 200EMFE LT
b, COREDEMNLEHRIEAWTH S LIEMH S T2 (Tison [2003] p.17).
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£ RO RFZE DRI AETRETH L L FRINATWE Y,

56) BUFOREBEHETIE, BEBLMEOERELET MO OBPNTWDIRN L
FH—TE %, ZRHRREEMHOMELERL 2V 5. 20X LEEHIBIT &L 10
% (BOToOWE) BLU115 GOSN AMOEENORE) IIKT2550T
FwEFEIN T (DOC 50 1842/001, page 96). ZD#FBHIZI v f 2 - 7712k
S>ThEZITFANS L (DOC 50 1842/001, page 248) o

57) BUFORFEBEZETIE. 72 ) AITB W CEIFEFIFRIHENITEH IOV THEIT
EFRAbRZWIE, BXU, £ 2BV T20004EERT — Y AB X OHGEO T TIHE
BEAROWEERCERPHENREZ X S o A1, &8 — Y 27 (FSA)
BEEEZEADRZVE SN TVWLE I LIZERL, Z2OMOEICBWTH P HE B4 L F
72ZRB EAEAET B & EhTwiz (DOC 50 1842/001, page 94 et 95) 6

58) DOC 50 1842/001, page 95 et 96.

59) DOC 50 1842/001, page 95.% L C. BB RAFEAIILL 72 RIM O FAT & BB U RO FIT
TRETRETEAVERMBINTVS, &8, HREOBIZH, BEHELIZIEIFRLCHNED
FEDERKEIZE o> Th &Nz (DOC 50 1842/004, page 129 et 130). b - & b, Bank
Fisher Oifets. MM OFEESZESHFITB L OEMBEHS (UK OBTEZBRT 2 HR%
RERLEZED, O RFHERITIIBERICHS72OTREVPLEHENATVS
(Tison [2003] p.17).

60) Tison [2003] p.17.
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EDHNTWA (31%5) %y IML AR HIEEADb AV ETED SN TWh
Molze L72A-> T, IMLIZ, EBLOREAOETICHET A 19884E9 H1H
% (Loi du 01 septembre 1988 relative a la responsabilité civile de I'Etat et des
collectivités publiques, Mémorial A, ne 51, 26 septembre 1998, page 1000) % 23]
ESNDANTRE 1382 KU FICESWT, Zokid, BB X UOAEAOET

ICBS % 198849 A 1 HIEAC IO W T HEZ 8 ) WhHEED D - 712 %,

LA L. ECHRATHE 2142 ENZEALT B3, SRIEBMICE 4 % %8 (Loi
du 5 avril 1993 sur le secteur financier, Mémorial A, no 27, 10 avril 1993, page
462) 12, IMLIZZ OEBHER %2 A4 D72 DIZO RIS 2 B OBEH R S
M (43401) . FA Y HEEFEROBEDFRT SN D LFFHI, IMLOITE &
CZOBEITT A2EAEDS, IMLICE#®IDH ), /& ORI O L F R %
DMFES N/ AR S vz (199344 A 5 H 65 50212 X A eiE#%
19834F:5 /1 20 HV 7 & > 7V 2 SBACHERE % AR 3 5 1430 4(2) (3) %o Th
X, BE5 < BCCIFHISHER L TIMLOT L% B KT 5 TRk et S 17z
e ORBEZITRLOLEN ISP,

INEZIIHHNT, 1998412 H 23 H&RlEEME R R RS (CSSF) % Al#%
3 53 (Loi du 23 décembre 1998 portant création d’'une commission de sur-

61) FERFE25755 (198243 H9H) DBSLMH (Document Parlementaire, ne 2575, page
17) Tid. BHEOBREEBICES LT, 20X) 2 BT BB ICADbE S Z LIZIE41L
TERWVrLThbEIN TN,

62) FEMIIZDOWCIE, Ravarani [1992] 2,

63)  Document Parlementaire, ne 38622, page 14 2R,
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veillance du secteur financier, Mémorial A, no 112, 24 décembre 1998, page 2985)

TIEM CHED BT SNz ThbE, BEIZALE (intérét public) D721
OHG I, BBORRE 75 E&REME. FO% F 72138 = F MBI FIiR
RETHIEAHME LWV E LT, BEMEFOHNSHL NS TW
% (20401) %7, 2 LT, CSSFAZ DAL Z 1T 512 72o TRAL
7% OMIRNE X ORI BIT 2 EAABE D 1L o THREZORE)IE
U722 EVEEE N2 A IO R, CSSF I B S &RbkE, ZoHE T2

FEZHICHLTEEZE) LS TWE (20502) ™,

bokd, 1993 FEYIEDBICIE. BEHIIE (Exposé des motifs) ™ 8 & OF
BIEIC D W TOER™ 12X, 43K 3RETEDET D - 15 —HIFI

64) LIRS NAFELRE 360075 (199244 A3 H) Ik o k) RHERR T T
Mo 72hY (Document Parlementaire, no 3600 2 ). 1992410 A 6 H D BUFHEIEL TR Y
AENDDTH S (Document Parlementaire, ne 3600%, page 1)o %23, ZDOBEX. Loi
du 22 avril 1998 portant modification des lois relatives a I’ Institut Monétaire Luxembourgeois
et au statut monétaire du Grand-Duché de Luxembourg (Mémorial A, no 33, 1 mai 1998,
page 466) IZ X BEIEICE D, 285 (2) BXU (3) & &Nie Z&d. 19984E4 H 22 H:
BICELERET, EE 3862510 LT, BE¥EXHIT (Chamber de commerce) A3
(199541 H30H) BTz, 22Tl MOXFEANTEBRICEEELLAICD
HERERTE2AILLONT VA2 RTH L, IMLVEBHEROTH 2L -8 F
SERATHICE o TIMLOBERIZIRS 2 SR 2 BE 2 2 W etk ) . IML QL5
BRI L FHIZE > TRDHEINIHETH o THEMWN L EEL 21T 5 gD
HBHIEHREXTHIC, IMLOBMEAZEBREND - 2HEICRET 2 Z IR LT
(Document Parlementaire, no 38622, page 13415),

65) De Lhoneux et Cromlin [1995] p.233.

66) Fernand RaulGiZ X 2 %45 3600 5 123 2 WM - FHZH% (Commission des
Finances et du Budget) Ot (199343 H 23 H) Tld. FA VY ONBEICERT LT,
BCCIHfhx ) I CHMBRZEHMEZA) BHLITI2BEVHHIN TV, T2, BEBYE
DHEHIFEREBTH > THREBTHV L BBSN TS (page 2457) .

67) LR 4469 5 DB SEMFH TIZ. AREOBRE 1 CSSF A3 5t 5 4R B O BiZ L 05 |
HFONREFFIRETHHRHEA L LW LICEESELI LD, BIFIZZDLH
HHETH A OBEBEOFRSIETAHIREINTVDE LEZ L LI TS (Document
Parlementaire, no 4469, page 15) o
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(intérét general) D7=912F7bi, L7255 T, 2% (intérét public) ™ Off
EOZDIZHEABEZFONRT N R SR VWE V) FHHIZHS 2T 5 D
DTHA AT, 6552 X AUIEHR 1983445 H 20 Hv 7 & ¥ 7 7 @1k
B2 BT 2 30 5:(2) B)DBUEIL. DENIZZ DB ORIED & % HITI12
Lo THELLITRTOEEIIOVWTHELEZHA ) L), BBLUOREAORE
B9 5 19884E9 H 1 HEEEIZED Sz EHI 2 S8 5 (déroger) DT
FRwERHIATWZ™, 20 X)) R@PUL, 19984F 12 H 23 H ko filE
BBV TYD HNBIHIE R < BUTEO T THRKICHTIEE L E R
ZONHERTH Y. ARBHUOIDAEL 2T, CSSFARE S N5 H#iPHIC
DV TIIAAMEZ HAFE S T b,

MRS, W EE A A SRAT A A ZE HR B /T 2006 A EERFZEBI K & 9 1) C

1o TV BIIEDBRED—HTH 5,

68) ThiE. HREB TR FEEBTHE2L0IHIELT (RUF—IZBWTH RO
ZZ2HBE BN TWw5h, Cour d’Appel Bruxelles, 26 septembre 1974, Journal des Tribunaux
1975, p.226) #WHRICL T LM 25 (Elvinger [1994] page 45, note 57) o

69) WEFENFITE, ERM69FIIOVTHEA (19984E11 A6 H) %ahX, HEFE 386275
KT 2EAEZTIHLT, CSSFOFEMAZTMID D > 72 HEICHET LI LTI LT
W72 (Document Parlementaire, no 4469%, page 4 et 5, bok b, IVt Af 21 F¥id, =
DERESTZODb, FEFEA69 5 VIRET 2 5HA1993 44 A5 HIEHIZ X 2 EH IV
IR yTNV 7 BEEELAIRTAEH30502) BLEHEXETHILE L THELS
(Document Parlementaire, no 4469*, page 6) o

70)  EFELE 44695 OBLMHE TIE, AREIE, BENREMBEHOMRE ZIIBE,Ir AL
THRENHBIICCSSFOM KA L SNEZ 2B IDTHLEENRTWAE, B,
CCSFD & o 7= ROBEIMEIZ MO EEFEET, & 0 biF 3 —u v ilig oo BB I
FoTHMENTVIHEEICHL LTH S LH/MEINT2S (Document
Parlementaire, no 4469, page 15) o

71)  Document Parlementaire, ne 3600, pagel.

72)  Document Parlementaire, ne 3600°, page 1.

73)  —MEARIES AT AT SRIBERE F 7213 O BE OEBINFAIZE (intérét individuel de
chaque professionnel financier ou de chaque client) ® & E L CTHEMN T LTV
(Document Parlementaire, no 3600, page 9) o

74) De Lhoneux et Cromlin [1995] p.234 ; Elvinger [1994] para. 144.
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IT{ERERIC 3513 % & BLD HH & 2B

—F—AFIFIVTIZEBTEZS AL N— - UL 24 ALMEEBEHIT—

[ -

LI

1 A=A TV TIIBT LRI A& ERHH
2 Y AN— - LA R4 L% DikHE
BbhiZ

F U oI

AR, A=A MU TIEBIFLYAN— - LA A4 XL (cyberracism :
P A IN=ZARA 2T BIT B NFEAER T 38) OREZ FZIZ, ITLRARIZ BT
AEHOBMEANBHOMBREERZLL) ETE2HD0THL, F—A T
THIRESE, HAETE (XY R) L ORELWBERICHERS 2 FEHIEDIZ
HIBHE O AERBEBEOKIMZR L, HARELZE LI R 25 % >
— 1Ty FENZAD TORMERANRBOE & 225 RECE (M5 EFR) Lk
L. fETIEZDOL UL ERBORAEH SN 5HICE > TWb, £ L CHETIE,
HIBEEITFEMZ I LD & 2MAREREDS o722 EWIZFE VL
T #EB L OB E LT F & F a2l 55 b Eale S, ARiZERL 7%
AR BEEEA, AERER 2 & D% Rk BUIRVEI S RS 2> D gk 22 )b IS 23
HENTE, Lhd, EIOEFIEIE I, AR ZERIBESA R LT 225
WBESA 2 EOEB AESA OEINME L W)X TITONE b2 2 2o

T — - T —FUEITFIS (2007 : 3) 95
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7S FIUT KD EIBEENC X HHERIIRRE & oW AR 2 A G LT 130T
4 L7 MCEBEAMESRWORBENE 2 BN TZET 22 LWL o720
THb Y,

Ao HWMIZ, Lo k) ZREE2HT A2 —A N7 ) THEEEME LT,
ITALRRIC B 2 £BLO B & 2B OB & v | 2R3
LEVRPVEBELIETHL, LDDIF. A=A bF Y 7 TIHEIB L OHN
DEPERIEIC BT, FrED ANFEAENWRIAD; L INDIESTE), [
ECoamicid, 2RI 2 EMBEOH ) HoskfmE s Tnsd
ARTH, BELERDZEIIPD R BVEEZOND, UTFTIR, HI1C, F
— A MF U TIBT LRI H B O & 2B EOBURZ B85 5(1),
BT, AEMEE o TV AT A N— - LA 24 AL %O HHMEE L5
3 5(2),

1 =X UTICHTEIRBEOBER EERIFEE

(1) #—Z2r5) 7EREEEXRROER

1900 A FEOE KBV TEH— R M5 ) 7HFBEdEE LTk
ML L2BUTO A+ — 2 b 5 7 MR, A e R sy g T
BOE. MEFREEBE & BT RE 2 BB BE Y PHAE L TV BT E 2,
FHOEMZRET W CBEDRIMLTWS, LA L, EEH 2 AERED

1) A=A FFUTICBTBEILEEEEEOBRICOVTIE, BIABE [+ —2 b
T TIIBIT B ARk & i —— AR B A O o —— ] R SE = TR
Be= R = IR E e (AL RSB 2 ER & g RIS Je A4 S H U U )
(BP0 (2007 48 4 B AF) P58, AERBER R CIHlE I REE) 23,

2) MM FEEBEICL o TRES MR L LTk, —#IC, #EHE 15), E4k
RIS X 2 WEDUT (514:31%). REFEI (805 . MEEMOHME (924, BT
OEILLEHOBEBH (1165%). MHNROEN O (1175) REPH TS5, DEo
37 MR OZEEEBLOZEE (514275). BE#E - iEHEHRICHET 28 0%k (51
5:23A%5), —HHIBA~DOIFEM GO (995) L2 EO 5 RS H 5. GEORGE
WILLIAMS, HUMAN RIGNTS UNDER THE AUSTRALIAN CONSTITUTION 47-50 (2002).
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B %2 5T, 1990 AR LIRS, WIPEL 0L L& L T30 0 12, FEEIC
WRMEN R R OFENRBEND L) Tho72¥, 2 L TE%ER
(High Court) 1%, fRiEbtiEHE (245) BIUOmERER (T45) OBEEER
REDDLEFEHECL > TR EINIAERFEEZ T30 012, BiRI I 2
= A a OHHPEBRICL > TEHEREINLENTH S Z L2 KRBT 51
S>TWb,

EAFERETIE. 9T 19924 0 2 H P BV T BUARRYET R O B H 2SR
FBIETS - 205D 0EMPNL LWV VIO HHEBE B A EDTnY, #

TEEERI, 19944E 0 3P L 1996 4£ 0 34 ikY 255 LT, BUAM
II2=254 Y3 YOREMNEREZICER SN TS & W) VIGETE L ICHE
FEZdbnE LTworlz, 2D 5, 1994 2D Theophanous FIit & Stephens i

. B X OMOAE BRI T 2 A EBRIERBICBVWT, Buda o=
r4varvOHBICEoTaE®EY - U— EOZERBEEFFH ENDL Z EDVE
BENTWBE?, ZLT. 20X Hifhuid. 1997 4D Lange FIP:® T
Nrze CoFEMIE, =2— - V=5 ¥ FoDavid Lange TEHHAF—Z 5

3 ENDWOEEFERICBLTH, BHEEICI s TEES NN OKRE FRT S
HH (72 & 21X Lionel Murphy ¥5) 2SETE L T 7225, ZOVEHILEE Lo 5 I12idw
726 %Mo 720 WILLIAMS, supra note 2, at 156-158.

4)  Nationwide News Pty Ltd v. Wills, 177 CLR 1, 108 ALR 681 (1992), Australian Capital
Television Pty Ltd v. Commonwealth, 177 CLR 106, 108 ALR 577 (1992).

5)  Theophanous v. Herald & Weekly Times Ltd, 182 CLR 104, 124 ALR 1 (1994), Stephens
v. West Australian Newspapers Ltd, 182 CLR 211, 124 ALR 80 (1994), Cunliffe v.
Commonwealth, 182 CLR 272, 124 ALR 120 (1994).

6) McGinty v. Western Australia, 186 CLR 140, 134 ALR 289 (1996), Langer v.
Commonwealth, 186 CLR 302, 134 ALR 400 (1996), Muldowney v. South Australia, 186 CLR
352, 136 ALR 18 (1996). 7272 L. LangerHlPt & Muldowney F1Pti%, TRilPe SEMlA 7 5 - 24
SOEDDHHBERFOREFIINT 5 &) TiRERIT, MEOEELHEOHMICH Ik
THUSEBREL TV,

7)  Theophanous, supra note 5 GEFRFEFKE), Stephens, supra note 5 (MFEZHER).

8)  Lange v. Australian Broadcasting Corp., 189 CLR 520, 145 ALR 96 (1997).
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7% (ABC) OFMIC & 2 Z5FBIHEZ FIRL CHRRA 2R L2 — 2 ThH %,
AR, 1990 AL OB 2 i fRET LT 28 —-HoHkic k),
HREEVEETIRAENII 2= 4 Y3 Y OHBZBRIIC, ABCAERT
23 - u—LOREZWEL. LT BUENII 2 =743y 0
HEZMAMHER & § 52 L ICREMBIESE 2 RT—H T ZOHM%Z LM
BIUOTBMEIZ L > TR TELRWI L EZKRBLI-DOTH S,

D Eo )iz, BETE, BENII 2= 4 Y a Y OHMPT =AY
THFLEEIC X o TEURMICHEBE SN D L W) ZZTDP—HILLTWbH, L
L. CORBHIALHEICLZBDTHENI LITMNA, EZTEREENTVS
II2=54Ya YOAMP BN ERHOAHTIEZR L, BURWNEEL D
LOWWEONDHTL, HAEERICL2RHEOHMORRE 215) 2%
5 TWhe ZOHT, EEEROHNIE 2 BAYIMEZ HAHR STV 55,
BRI, 2FY - O— EOV— VAN EEOBURIEE IS T 2K
HDTVRHIZE LT, BUANI I 2= 4 ¥ 3 YO HHZ N FA7C EE
REZ M ARIMERI L 372 C LICHEL LB E L > T0BHTH, HAREKREIC X
HAEFIRBE E B7e 5 2 EIIEREDPLETH b,

(2) A—=ZBZUTIZHTBEBRE]

F—ANZ 0T TIE 19754 0@ AFE AR %R 1R (Racial Discrimination
Act 1975) Dk, #HFBB X OKEMICL > T, S FEF B TEN RS H
T&7zo WIHOFERENEIE I FEE LCid, ANEZENEES0E 2 2R
#E1k 3 (Sex Discrimination Act 1984) ., FEEFH 2RI %k (Disability
Discrimination Act 1992). Finz=5l%% 1l (Age Discrimination Act 2004) %%
HHW, LT, AMEXROCEAYERASAY (Human Rights and Equal

9)  Lange MIRLIBZOREERD, P LDBUANI I 2 =7 A4 ¥ a v LEFEETORH
EERNEOBEE A ERL TSI LEEHTL2b0L LT, DTOXHKEZ 2R, Dan
Meagher, What is ‘Political Communication’? The Rationale and Scope of the Implied
Freedom of Political Communication, 28 MELBOURNE U. L. REV. 438, 471-472 (2004).
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ITALIRARIC B30T 2 FBLo> H 1 & 250 B

Opportunity Commission Act 1986) 12 & > Tl - % E Sz ANHEK OHEAYY
SRARY, BHEANZALOBREL—REH->T0E Y,

Z09 B, @O ANFEAENEILEZ A=A T ) T BHFA1975 ISP
L 72 A BIBE 4<% (International Convention on the Elimination of All
Forms of Racial Discrimination) (Zx}I&9 % 7z @ I2HillE E 728 FRETH %o
EARERE, RS54 29 wABET & [ KA (external affairs) | 12
B9 5 STEMERR AR, IR X A RIEORIE IEEE LA TH B
LHWL T2,

FEIC L o CEEE SN0, [AMT2I3EAWHE] 0FLWER%
BETAHERELIHEZ L SR> T [AH, Nof, % (descent), R
Ry - ARG & (national or ethnic origin) Z ¥ & LT, X3, HER. #l
R, BEEEAT) TRTofLIY ThHY (RDA §9 (1), TAMEE 72124
HE 2, FgEpsplR e LTI 2 AFEZRIRBE S 5 5O BLE 3 % GhitER]
BaEhsansd (§9(2), /2, EEENZT TR, HEENOEIL
MBI N TS (§9 1A). ZHITE D L, (ONREEREMHITHE) S

100 A=A 7Y T7OENEIEFIC L o TEIE SN BT HOBMEII OV TIE, B - fidg
1) DA, LTFoOXHk%E 2. MARGARET THORNTON, THE LIBERAL PROMISE : ANTI-DIS-
CRIMINATION LEGISLATION IN AUSTRALIA 44-101 (1990), CHRIS RONALDS & RACHEL PEPPER,
DISCRIMINATION LAW AND PRACTICE 32-53 (2d ed. 2004), HUMAN RIGHTS AND EQUAL OPPOR-
TUNITY COMMISSION, FEDERAL DISCRIMINATION LAW 2005, at 3-8 (2005).

11) F+—2 59 7 OENAMERFEEEICOWTIZ, NNBERE [+ —2 5 ) 7TOAER
UBEWSEREE—MHP NI NEREE Y 27 A~ORE| A7 +—F 2214 TR

(NMP) ##EHRE—1] 132H
(1999) . A WEME [+ —2 b5 7 AR OBREWERBES—HR»N 7 AHEREE Y 2 7
LANOEG L HE ] NMPIES - I AR TEN AR o ERE ] 515 (2001)
B, T2, EIWAMERBEORE IO TIE, IIGAL TEBEICB T 2 ENA
MERERI D8] ] A MRBOVIZE 167 5 2 H, 3~5H (2005) % &M,

12) Koowarta v. Bjelke-Peterson, 153 CLR 168, 39 ALR 417 (1982). = ®ORREIZH % &4k
BEORFUOWTIL, I - 5iBIED 23,

13)  [EAMKIL S 2 ANFEZEIBEESMIC & - TRk s d TAHZER ] o EERIZD W T,
MEIEE [AFENREESRS L HAR] 19~21H (2005) %S,
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DERDREN, OMTHIEZOLMIHE DRV, T3 ZenTELRN
L&, OANHEELHBE LTAMEZEEANBHOS L WEAZBET L5
72T EBZEDERIZE D o TWA LS, FORERITEHI AL 2 P
ETHXBNCH 72 EARBTEVIDTH DL, £ LT, HIRERMEICL T
MNEFEIZHED AR LT T2 2T TW B EITIE. FRLRIY) vz 2T
W H L FREOHEAPRESNS (810 (1), FEICL S L. KILOLFT 6
ETEDL LR~ 7 722 Z0RM (§11), i - BWZF ook
B9 2051 (8 12), Bk - —7 14 AD%EA (8§ 13). FEMAE~DM
A (§14), EH (§15) ICHT2ERMINELEE SNTWD, T2, #ikkE
AATA D)LY (8 16) REHE) (8§ 17) EEILEINTwD, INLDITEZD
bk, MEFLSFOHREIZEINTVUARVA (§26), FEICL->THOLN
7HEBROFHl Z WS 247 %0, [0 AN C 247 72 B IR S
DAFIEE MR BT 4% E. FEDITHIIMERGONRLE I N TS (§
27)

NS AL 3 5 FRTAD S B, ZIUTADIREIZ O W T, #
FHorEmNEEIRD: (SDA § 86). FidEHAREEIED: (DDA § 44), 4FHnzzpl%E
13 (ADA §50) DiEh. £ OMOFEREEI I X - Tk G e ST
Wa W F e ENTAEOREICOWT S, EIFEEE SN (DDA §
43) I OEIEBED D 2 122> BUND =R IE T = RAT 2 OF ) - gz
OEIHENZTONTVE Y, 20 L) RILERHEBOIEBEICT T,
FHOHEME OBURTREL 25 BABEENTVIE VR b,

L7 L. 19954E 0 AR M ESE 11 (Racial Hatred Act 1995) 1 12X 5T,

14) See New South Wales Anti-Dscrimination Act 1977 § 51, Queensland Anti-Discrimination
Act 1991 8§ 127-128, South Australia Equal Opportunity Act 1984 § 103, Victoria Equal
Opportunity Act 1995 8§ 195-197, Western Australia Equal Opportunity Act 1984 § 68,
Australian Capital Territory Discrimination Act 1991 § 69, Northern Territory Anti-
Discrimination Act §8 25, 109.

15) See NSW ADA § 52, ACT DA § 73.
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IO NFEARNEERC, A2 B H e LTA S 23 EHORE 2 ET 5
7 EOATH T LT A764IE (RDA Part TA) 25BME R, TRICE 5T, #
B & LB O HH & DRSS L L7z, 2T X 5 &, BINIZATH
N72L VR BRI 4D, (MOMEA F 72 EFORIEEZEL, fHFEL. B,
B S AHEREEZ L. OMOMA T2 3ENO T 23 EHON
O, ANBE, ot RIEWE 723EEOIEG 2B E LTRShieHE, 20
TAGERL SN2 (§18C (1), £L T, AL SN, HH. Hg
F I LER, ROYFTHR SNTATH. ROBFIIVDE NPT ENRETE %
1813, BRI bhzdidnwiinkaiinsd (818C(2), 7272L., (a)
MR O L, AR, AT, (b)EIEZ2 2RI, ZEMTY S L AR H Y,
ZOMAILDORRED 720 DEIEZH TR IS, Bk, TR b L <id
i, F7213 ©OXEORERITE T 5 HSRFLFHIET§ 5 KE A D 1M 7 it
Fe b LR AEoRRICH T 2 HkFRLFHICH T 2 Ak @ CTh o T\
FHOHEIEREZEZ ORI EVZ 5 SO0, GHEIPOHEBII R SNIEEITE.
FREEBEOBARINE SNTWD (§18D), X HIT. EMAINAHD I
BLofil LT LEREEEITAZT> LA 0MHERTIBESN TV
(8 18E)c 7. T X % NEMIEATZ OWER T, AR ORI ER
HRCERF T2 e0xAhEto5N15 (HREOCA § 46P), 7272L. T 074
HFRE DX G Ei1F S Twiawv (RDA § 26),

DRI A Ty —#oMkg. By A2 FLEoNg s LTwn
%o 72& Z1E. New South Wales M D ZERI 2K IR 1%, 1989 4F DYIEIZ & - T,
AFEHS (racial vilification) ZZEIE9 5 & & 1T, BH L AN (seri-
ous racial vilification) (Zx}3 4 8jHl 2w L Tw5b (NSW ADA Part 1T,
Division 3A) 7., $74bb. AWMITAICE > T, ANEZHHE LTHA L2

16)  AMMEERIEEICOWCE, BEER NEAEEER—F A7) 7 19954 A
FEMTESE L FEORIE] Y2 10875 112 H (1996) % £8, See RONALDS & PEPPER, supra
note 10, at 102-111, HUMAN RIGHTS AND EQUAL OPPORTUNITY COMMISSION, supra note 10, at
59-80.
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EFIH T 2 MEZEY . ERAMEELT V. T2, 2L WI%T 2175
FaEEEE Shs (§20C (1), 2LT. 20X RIT4AD. (QWBLRINED
B, 7003 0BT AOBREE LD RO LA ICEHFELT O R & S,
N BT BICOVTIRE ST 23 SMI0 (BERNTRE) 2%, HEACHT 5
FFBIZOVTIREEIRENE L L SR T WD (§20D (1), FARDRLE B
EE. WL OhOMMBEIC L A SRS,

bokd, NHEMPETEOEREICOW TR, BHRAASEOFELEDIE
PO FREEESBIE SN TV AEIDH 52 L2, B S ATE
ERATE E DXBAERTH S 2 L2 L, FbEEBT 5121384 OWEEAS
HU. EBRICHIFLALTREBID R, ZOEMITIZEEM S H 5.

iy

i

17) New South Wales O AFERHHEEILEIZDO VTR, LT O % 2. LUKE MCNA-
MARA, REGULATING RACISM : RACIAL VILIFICATION LAWS IN AUSTRALIA 121-221 (2002), Anna
Chapman & Kathleen Kelly, Australian Anti-Vilification Law: A Discussion of the Public /
Private Divide and the Work Relations Context, 27 SYDNEY L. REV. 203, 206-208 (2005).

18) W% [AWATA] 23, RN TEEMETRBEICI I 2204V a YITRPE
INBHLEHRSNTNS (NSW ADA § 20B), F72. F& ko [AFE] 12id. [Hlofa,
gEOMSR, FRENY - FERRSEENY (ethnoreligious) + RIEIMI G| 23&Fh s L gk 3T
W5 (8§84(1)e TOHH THEFHWEE] X, 25 VYEE 4 2T 28 ¥ 7 8ER
EOREHRFEBN 7N — THFREORENRITEETND T L EWRT 5720, 1994 FED Y
EIZX>TEIMENAZHDTH A, See Chapman & Kelly, supra note 17, at 206 n.14.

19) See QLD ADA § 131A, Victoria Racial and Religious Tolerance Act 2001 § 24, South
Australia Racial Vilification Act 1996 § 4, Western Australia Criminal Code 88§ 76-80
(Chapter IX — Racist harassment and incitement to racial hatred, inserted 1990), ACT DA §
67. % MOBHLIRIIZ DOV TIZ, LT DX —Y %2, Race Discrimination Unit, HREOC,
Racial Vilification Law in Australia, at http://www.hreoc.gov.au/racial_discrimination/cyber-
racism/vilification.html (2006 4F 12 A 8 H i #HfE52) .

20) New South Wales DG, AIEZ2HESEH AR AT 2 LS BLE D@L L &
NTws (NSWADA § 20C(2)),

21) New South Wales MEDH&, BHEREICL 2FEOREBELZITILETFRES NV
(NSW ADA § 20D (2)),
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2 YA N—- LA X4 X LD BEME

(1) HA1N— - LS R4 XLHEE

PAN= LA A4 AL EEF, FAN—ZARS AIBIT B ANFEE E#HE E
L. BARWICIE, £ v =%y MEOT 7 —F ¥y VERZZWLE VT4 VH
WThIND, ANEZHEHE T 2MELHATARCANELIH L 325 - T
AT e LCRIT 5, MkOMEIRX, 7AUATH, A1 ¥ —% v b ~A
b AE—FOMBE LTHESNATE D P, ITLHEMoMkE L i, #Ho
FH & 2R E & OF )G - KaATh - & DS L. L2abEEZBZ 250
REBERIFLTORHIZ L W) TN TE D, 74 7 THA L2001
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9
Shareholders’ Agreements : Some EU and
English Law Perspectives

Mads Andenas’

Shareholders’ agreements are sometimes regarded as inhabiting ‘the sub-base-
ment of company law’. They are seen as problematic as they can be instruments
for groups of shareholders to circumvent the normal scheme of the company’s
legislation or the company’s constitution in its Articles. English company law
however prides itself on its flexibility, deference to party autonomy and freedom
of contract, so one could perhaps expect the objection to shareholder agreements

to be less than in other European countries.

Shareholders’ agreements may be part of the arrangements of the incorpora-
tion. It is often a matter of convenience whether an issue should be regulated in a

company’s Article or in a shareholders’ agreement. The choice between amend-

1)  PhD (Cambridge) ; MA, DPhil (Oxford). Professor of Law, University of Leicester and
Senior Fellow, Institute of European and Comparative Law, University of Oxford.
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ing the Articles, or adopting any other formal resolution by the board or share-
holders’ meeting, may turn up at any point in the life of a company. The agree-
ment can serve many purposes, from guaranteeing the control of a majority or

securing the rights of a minority.

The company may be party to the agreement. The company may be restricted
in its capacity to enter into such agreements in different ways, and this may give
rise to questions about whether the agreement then is binding between the

shareholders.

The shareholders’ agreement may be between shareholders only, all or two or
more of them. One question is the extent to which the company has to take the
agreement into account, for instance if one of the shareholder-parties does act in

breach of the contractual duties.

The subject matter of the contract can be anything relating to the company and
the shareholders. The exercise of voting rights is a practically important subject
for shareholders’ agreements. Appointment of directors and other aspects of the

governance of the company may be regulated in this way.

The company and shareholders may be under a duty to disclose shareholders’
agreements. This can follow as an extension of the duty to disclose major share-
holdings, for instance through rules about consolidation of shareholdings under
certain conditions. Some listing regimes require much more : companies whose
shares are listed on a stock exchange or traded on a public trading system may
have to disclose materially important shareholders’ agreements. It is important
to note that this disclosure duty will include agreements between shareholders

that the company is not itself a party to.
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In this paper I will look at some aspects of shareholders’ agreements that have

a practical impact on English law.

1. The Different Views on Shareholders’ Agreements and

Contractual Nature of Company

The views among English company law scholars” differ between a restrictive
view” and a liberal view accepting an unfettered contractual freedom between
shareholders and between shareholders and the company as a party to agree-

)

ments with and between them.” I will turn to these issues in Sections 3 and 5

below.

There are two main kinds of issues that shareholders’ agreements give rise to.
In addition to the relationship between companies legislation and Articles and
shareholders’ agreements, there are several disclosure issues. Shareholders’
agreements can in effect change the statutory rules or provisions in the Articles
about voting, appointment of directors, transfer of shares etc. This may be mate-

rial changes in a company’s governance and require disclosure.

Before turning to the discussion of shareholders’ agreements, it may be useful

to look at the contractual basis for company law.

2)  There is not any extensive literature on shareholders’ agreements. There are some exten-
sive handbooks for practitioners, and they give a good impression of how shareholders’ agree-
ments are used in practice. Scholarly analysis is more limited.

3)  See for instance, K Schmitthoff ‘House of Lords Sanctions Evasion of Companies Act’
(1970) 1 Journal of Business Law 1.

4)  See, E Ferran ‘The Decision of the House of Lords in Russell v Northern Bank Development
Corporation Limited (1994) 53 Cambridge Law Journal 343, which this paper draws extensive-
ly on.
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In English company law one discusses” how far the Memorandum of
Association and the Articles of Association (the company’s constitution) has the
character of a binding contract between a company and its members on the one
hand, and between its members directly on the other hand. The question is con-

' In the case law it

sidered to be one of great difficulty and not altogether clear.®
has been held that the contractual force given to the Articles of Association is lim-
ited to those provisions which apply to the relationship of members in their
capacity as members. The contractual force does not extend to those provisions

which govern the relationship of a company and its directors as such.”

The Articles constitute a contract between the company and a member in
respect of his rights and liabilities as a shareholder. A company may sue a mem-
ber and a member may sue a company to enforce and restrain breaches of the
regulations contained in the Articles dealing with such matters. The purpose of
the Articles is to define the position of the shareholder as a shareholder, not to
bind him in his capacity as an individual. The Articles do not constitute a contract
between the company and a member in respect of rights and liabilities which he
has in a capacity other than that of member, whether he was a member originally
or later becomes one. Where such rights and liabilities are the subject of a writ-

ten agreement, the Articles will not be imported unless they are referred to.

5 An authoritative statement of the position in English company law can be found in
Halsbury’s Laws of England (London : LexisNexis Butterworths 2006) which has been made
much use of for the purposes of this presentation.

6)  See for instance Hickman v Kent or Romney Marsh Sheep Breeders’ Association [1915] 1 Ch
881.

7)  See Hickman v Kent and Beattie v E & F Beattie Ltd [1938] Ch 708 at 721, [1938] 3 All ER
214 at 218.
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While the Articles regulate the rights of the members inter se, the older author-
ities support the view that they do not constitute a contract between the members
inter se. They are only a contract between the company and its members. The
rights and liabilities of members as members under the Articles may be enforced
by or against the members only through the company. However, more recent
authorities support the direct enforcement by members of rights as members

conferred on by the Articles.”

This is the contractual context within which shareholders’ agreements find
their place. The analysis above is highly traditional. The different concepts of a
company could have an impact on the contractual analysis. The traditional analy-
sis is based on a contractual paradigm which only includes shareholders. It is
disputed to what extent wider stakeholder concepts have to be applied, and what
consequences they may have. Market regulation, in particular with its emphasis
on disclosure and on transferability of listed shares, also challenges the private
contractual model. In the European Union(EU), free movement and the right of
establishment in the Treaty of Rome, adds further dimensions to the challenge of
the private contractual model, and to some extent strengthens the pressure to
greater disclosure and transferability that follows from modern market regulation
(and also for companies which are not so much operating in a market in the for-

mer sense, for instance applying similar considerations to non-listed companies).

It is uncontroversial in every one of these different perspectives that individual

shareholders’ agreements, whether made by all or some only of the sharehold-

8)  Hurst v Crampton Bros (Coopers) Ltd [2002] EWHC 1375 (Ch), [2003] 1 BCLC 304 (trans-
fer of shares by a member in breach of pre-emption requirements in Articles defeasible at the
suit of another member).
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ers, create personal obligations between themselves only. They do not become a
regulation of the company (in the way that the provisions of the Articles are).
Neither do they become binding on the transferees of the parties to it or upon

new or non-assenting shareholders.

It is also uncontroversial that a provision in a company’s Articles of Association
which restricts the company’s statutory power to alter the Articles or a formal
undertaking by the company to that effect, would be invalid. Controversy begins
with the following. An agreement outside the Articles between shareholders as
to how they are to exercise their voting rights on a resolution to alter the Articles
would not necessarily be invalid. This opens up for agreements that changes, or
even distorts, the system of the Articles, and this is one of the questions that we

will return to in the following.
2. Case Law and Statute Law Reform

In the English case law, the House of Lords judgment in Russell v Northern
Bank” goes far in accepting shareholders’ agreements. The restriction it main-
tains is this. A company cannot itself be party to an agreement which would
restrict its powers as they are required by companies legislation. But this does
not bar shareholders’ agreements with the same effect from being enforceable by

the courts.

Shareholders’ agreements have not attracted much attention in the present
company law reform. A new Companies’ Bill was introduced in 2005 and is
presently going though the stages toward parliamentary approval and adoption

(on this point see the postscript given below). The Bill will allow certain provi-

9)  Russell v Northern Bank Development Corporation Limited [1992] 1 WLR 588.
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sions of the Articles to be entrenched by requiring a majority more than a special
resolution including unanimity for amendment. This was proposed in the
Company Law Review Steering Group Final Report (DTI, July 2001, in para 9.8)
and taken up in the DTI’s Consultative Document (March 2005, in para 5.1). This
has been regarded as providing a remedy for creditors who may be adversely
affected by shareholders’ agreements. Lenders may place restrictions upon the
company’s ability to change the Articles of Association as a condition for contin-
ued lending. Lenders will usually have less practical possibility for restricting
shareholders’ private agreements affecting the operation of the Articles (or know-
ing about them). The new possibility of a unanimity requirement may remedy

the problem.'”

In parallel with the domestic company law reform in the United Kingdom, the
European Commission has adopted an Action Plan for Company Law.!” One of
the outcomes of this initiative was the adoption of the Thirteenth Company Law
Directive on Takeovers which had been through a very long gestation period.
The Directive includes a ‘breakthrough rule’. This includes restrictions on share-
holders’ agreements. Article 11 of the Directive provides that voting restrictions

shall not apply in the takeover situation.

Articles 10(1) and 10(2) of the EU Takeovers Directive require companies
admitted to trading on a regulated market to provide, in their annual reports,

detailed information (as set out in those articles) on the structure of the share

10) See for instance J Lowry and A Dignam Company Law (London : LexisNexis Butterworths
2003) 163 which is another source that this paper draws extensively on.

11) Communication from the Commission to the Council and the European Parliament
Modernising Company Law and Enhancing Corporate Governance in the European Union - A
Plan to Move Forward COM (2003) 284 final.
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capital, restrictions on transfer of securities, significant shareholdings, sharehold-
ers with special controlling rights and a description of those rights, system of
control of any employee share schemes and restrictions on voting rights. Special
mention is made of agreements between shareholders which may restrict trans-
fers of securities or voting rights and rules governing the appointment and
replacement of board members and changes to the Articles. Mention is also
made of significant agreements to which the company is a party which can take
effect, alter or terminate upon a change of control of the company following a
takeover bid. The disclosure requirements under Article 10 must be viewed in
the light of the wider reporting requirements imposed on companies admitted to
trading on a regulated market. There have been substantial recent initiatives in
this field, both at the domestic level (in the form of the Operating and Financial
Review) and within the EU context in the form of a Directive amending the 4th
and 7th Directives on accounting. This includes a requirement for an annual cor-
porate governance statement which includes elements of the disclosures
required under Article 10 of the Takeovers Directive. Compliance costs in rela-
tion to the disclosures required under Article 10 was an issue discussed in the
UK when these provisions were transposed, as was how best to avoid unneces-
sary duplication in company reporting and to simplify the presentation of informa-

tion to shareholders.

In the process leading up to the 2003 Action Plan, the European Commission
had appointed a High Level Group of Company Law Experts. Its Final Report'?
proposed a more radical break-through rule than the Commission proposed and

which was further watered down before the final adoption of the Directive. It also

12) High Level Group of Company Law Experts Final Report on a Modern Regulatory
Framework for Company Law in Europe (2002).
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proposed full disclosure of shareholders’ agreements which have an impact on a

company or group’s governance structure.

The remaining part of the paper will concentrate on the following issues :
Section 3 will be on the legal nature of shareholders’ agreements in English
Company Law. Section 4 will address the use of shareholders’ agreements in
English corporate practice. Then, Sections 5 and 6 on current problems will
address the issues left after Russell v Northern Bank Development Corporation
Limited (formal distinctions undermining the legislative regime), and the differ-
ent disclosure issues. Finally, Section 7 deals with some questions relating to
minority shareholders’ remedies, legitimate expectations and shareholders’

agreements.

3. The Legal Nature of Shareholders’ Agreements in English
Company Law

By shareholders’ agreements one usually refers both to agreements between
shareholders and between shareholders and the company. The agreement can

include all or some of the shareholders.

Shareholders’ agreements which only have shareholders as parties fit neatly
within the paradigms of contractual freedom and party autonomy. The share-
holder parties can agree the matters they wish. They can alter their agreement
as long as they all agree (or follow the procedures that the shareholders’ agree-

ment lays down).

In Euro Brokers Holdings Ltd v Monecor (London) Ltd™ the Court of Appeal
found that a unanimous informal agreement could alter procedures agreed in a

shareholders’ agreement.
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The courts will grant orders to enforce shareholders’ agreements. In
Puddephatt v Leith'* the court compelled a shareholder to vote as was agreed in

a shareholders’ agreement.

As mentioned, shareholders’ agreements, whether made by all or some only of
the shareholders, create personal obligations between themselves only. They do
not become a regulation of the company (in the way that the provisions of the
Articles are). Neither do they become binding on the transferees of the parties to

it or upon new or non-assenting shareholders.

Shareholders’ agreements are generally about the rights and obligations
belonging to the shareholders involved. Since these rights concern the operation
of the company, it can be helpful to have the company as one of the parties to the
agreement. This can assist in the enforcement and it may also overcome the limi-
tation of a contract between (a group of) existing shareholders. The company
remains bound even if one of the shareholder parties to the contract sells out to a

shareholder who does not become party to the agreement."”

A provision in a company’s Articles of Association which restricts the compa-
ny’s statutory power to alter the Articles or a formal undertaking by the company
to that effect, would be invalid. The Companies Act 1985 Section 9 [now Section
21 under the Companies Act 2006] allows the company to alter its Articles by spe-

13)  Euro Brokers Holdings Ltd v Monecor (London) Ltd [2003] EWCA Civ 105 [2003] BCC 573,
[2003] 1 BCLC 506.

14)  Puddephatt v Leith [1916] 1 Ch 200.

15) In smaller and medium sized companies there may be little or no separation of ownership
from control. Shareholders will often be directors. It may in practical terms be a short way
from an agreement between shareholders to one which the company joins as a party.
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cial resolution. In Punt v Symons'® it was held that the company could not con-

tractually abolish its right to alter its Articles.

There are conflicting decisions on the broad rule restricting the company’s
capacity to contract out of statutory powers. In Bushell v Faith'” the Articles pro-
vided that a resolution to remove a director would multiply that director’s shares
by three. The director could as a consequence never be voted out. This could be
regarded as a restriction on the competence that members have to remove a
director for any reason whatsoever, see the Companies Act 1985 Section 303
[now Section 168 under the Companies Act 2006]. In this case the House of
Lords held that it was not inconsistent with the statutory power to adopt such a
provision in the Articles. The Companies Act specified the type of resolution
required to remove a director. It was silent on the matter of how a company allo-

cated voting rights for such resolutions.

An agreement outside the Articles between shareholders as to how they are to
exercise their voting rights on a resolution to alter the Articles would not neces-
sarily be invalid. An agreement between shareholders which in effect restricted

the company’s statutory power to alter the Articles would not be barred.

What about a shareholders’ agreement with the company as a party?

This is the main issue in Russell v Northern Bank."¥ Here, the court held that

the company cannot bind itself into such shareholders’ agreements not to use the

16)  Punt v Symons & Co Ltd [1903] 2 Ch 506.
17) [1969] 2 Ch 438, [1969] 1 All ER 1002, CA, see also [1970] AC 1099.
18)  Russell v Northern Bank Development Corporation Limited [1992] 1 WLR 588.
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company’s statutory power to alter the Articles. However, the fact that the com-
pany is a party to the shareholders’ agreement, and cannot be bound by it, does
not mean that the other shareholders are not. I will turn to the further details of

this case in a moment.

4. The Use of Shareholders’ Agreement in English Corporate

Practice

Agreements between shareholders are a common feature of English company
law. They have several advantages compared to regulating an issue by provision
in the company’s Articles. Informality and confidentiality are two obvious advan-
tages. Compared to altering or enforcing the company’s Articles, a shareholders’
agreement is a simple way to reach agreement and to provide for its enforcement.
It may be easy to identify who one wishes to reach an agreement with, for
instance a large shareholder. The privacy of a shareholders’ agreement may give
a shareholder control over the majority of votes without others knowing. It is
obvious how this potentially creates a tension in relation to the needs of a public
market. This is typically the kind of informational asymmetry that may lead to a

regulatory disclosure requirement.

The incorporated vehicle for a joint venture between companies will often have
most of its governance structure and rules about share transfers in such agree-
ments. The governance structure is not in the formal company constitution that
is found in the Articles. Shareholders’ agreements are becoming an increasingly
common feature for other forms of companies as well. Again, this may give rise
to further issues, in particular if the company is a public company and even more

so if it is a listed company.

As already discussed above, by ‘shareholders’ agreements’ one can refer both
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to agreements between shareholders and between shareholders and the compa-

ny. The agreement can include all or some of the shareholders.

A starting point is contractual freedom. Shareholders have full contractual
freedom to agree on how to exercise rights attached to their shares. Practical
examples include : (1) a shareholder agrees to sell his shares to another share-
holder if he should decide to sell ; or, (2) a shareholder agrees with another
shareholder how to vote in an election for the board of directors (‘I will exercise

my vote as a shareholder to vote for [shareholder A] as a Director’).
5. When a Company is a Party to the Shareholders’ Agreement

[ turn first to the issues left after Russell v Northern Bank' which some claim
maintain formal distinctions undermining the legislative regime. I then turn to

some of the disclosure issues.

As noted above, the House of Lords judgment in Russell v Northern Bank goes
far in accepting shareholders’ agreements. The restriction it maintains is this. A
company cannot itself be a party to an agreement which would restrict its powers
as they are required by companies legislation. But this does not bar sharehold-

ers’ agreements with the same effect from being enforceable by the courts.

The relevant facts were as follows. The five shareholders in Tyrone Bricks
Limited and the company itself entered into agreement under which each under-
took that the terms of the agreement should have precedence between the share-
holders over the Articles of Association and that ‘no further share capital shall be

created or issued ... without the written consent of each of the parties hereto’.

19)  Russell v Northern Bank Development Corporation Limited [1992] 1 WLR 588.
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Some years later the board of Tyrone Bricks Limited gave notice of an extraor-
dinary general meeting at which it was proposed to move a resolution that the
share capital be increased from £ 1,000 to £4,000,000. Mr Russell, who was one
of the shareholders, applied to the High Court of Northern Ireland for an injunc-
tion to restrain the other shareholders from considering or voting on the pro-
posed resolution. At first instance Murray J ordered Tyrone Bricks Limited to be
joined as a party and then dismissed the action on the ground that the relevant
undertaking was invalid and ineffective in law because it was an attempt to fetter
the company’s statutory power to increase its share capital. By a majority, the

Court of Appeal of Northern Ireland dismissed the plaintiff's appeal.

The issue before the House of Lords on appeal was this. Was the sharehold-
ers’ agreement binding as between the shareholders? The respondents said that
because a company could not forgo its right to increase its share capital, the vot-
ing restrictions in the shareholders’ agreement were invalid between the share-
holders because it was only by the votes of the shareholders that the share capi-
tal could be increased. Any agreement to restrict the freedom of the sharehold-
ers to vote as they pleased was a forgoing of the right to increase the share capi-
tal and invalid. The appellant said that although a company could not forgo its
right to exercise its statutory powers, there was nothing in law to prevent the
shareholders agreeing between themselves as to how they would cast their votes.
It was common ground between the parties that Tyrone Bricks Limited could not

be bound by the shareholders’ agreement.

Lord Jauncey of Tullichettle (with whom the other Law Lords agreed) said :

The issue between the parties in this House was whether Article 3 of the

agreement constituted an unlawful and invalid fetter on the statutory power
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of Tyrone Bricks Limited to increase its share capital or whether it was no
more than an agreement between the shareholders as to their manner of vot-
ing in a given situation. Both parties accepted the long established principle
that ‘a company cannot forgo its right to alter its articles’ : Southern
Foundries (1926) Ltd v Shirlaw [1940] AC 701, 739, per Lord Porter. A prin-
ciple that was earlier stated in Allen v Gold Reefs of West Africa Ltd [1900] 1
Ch 656, 671, per Lindley MR :
‘the company is empowered by the statute to alter the regulations
contained in its articles from time to time by special resolutions
(Sections 50 and 51 [of the Companies Act 1862]) ; and any regulation
or article purporting to deprive the company of this power is invalid
on the ground that it is contrary to the statute’ : Walker v London
Tramways Co (1879) 12 Ch D 705.

It seems to have been accepted that the above judgments cited were authority
for a rule of law that a company cannot validly agree not to alter its Articles.
Further support for this was derived from a dictum of Russell LJ in Bushell v
Faith who had referred to ‘the well-known proposition that a company cannot by
its articles or otherwise deprive itself of the power by special resolution to alter

its articles or any of them’.
Lord Jauncey stated that
‘while a provision in a company’s articles which restricts its statutory power
to alter those articles is invalid an agreement dehorns the articles between

shareholders as to how they shall exercise their voting rights ... is not neces-

sarily so’.
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In support of this he referred to Welton v Saffery, in which Lord Davey had said
that an agreement between shareholders as to how they would vote was valid as a
personal obligation ‘and would not become a regulation of the company, or be
binding on the transferees of the parties to it, or upon new or non-assenting

shareholders’.

Lord Jauncey then examined the Tyrone Bricks Limited agreement. This
agreement provided that its terms should have precedence ‘between the share-
holders over the articles of association’. Having cited Russell L] in Bushell v
Faith, Lord Jauncey said that the significant words for the purposes of the appeal
were ‘articles or otherwise’. These, he said, ‘appear to recognise that it is not
only fetters on the power to alter articles of association imposed by the statutory
framework of a company which are obnoxious’. Of the agreement between
Tyrone Bricks Limited and its shareholders, he said : ‘This was a clear undertak-
ing by Tyrone Bricks Limited in a formal agreement not to exercise its statutory
powers for a period which could, certainly on one view of construction, last for as
long as any one of the parties to the agreement remained a shareholder and long
after the control of Tyrone Bricks Limited had passed to shareholders who were
not party to the agreement. As such an undertaking it is, in my view, as obnox-
ious as if it had been contained in the articles of association and therefore is
unenforceable as being contrary to [the Northern Ireland equivalent of Section

121 of the Companies Act 1985]".

It has since been discussed whether this passage was part of the reasoning
which led to the decision of the House of Lords (the ratio decidendi)? The issue
for the decision of the House was whether the shareholders’ agreement was
either an unlawful and invalid fetter on Tyrone Bricks Limited’s powers or was no

more than an agreement, as between the shareholders, as to how they would
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vote. The decision was that the shareholders’ agreement was not an invalid and
unlawful fetter on Tyrone Bricks Limited’s powers but was no more than an

agreement between the shareholders.

Russell and Northern Bank is not in support of a restrictive view.?? It may also
be problematic from a liberal view adopting an unfettered contractual freedom
between shareholders and between shareholders and the company as a party to
agreements with and between them. E Ferran has criticised the decisions as it
relies on formalistic distinctions.?" Instead of striking down the shareholders’
agreements, E Ferran argues that one should instead accept that the company
can bind itself in its future exercise of statutory powers through such sharehold-

ers’ agreements.
6. Disclosure and Breakthrough

In addition to the relationship between companies legislation and Articles and
shareholders’ agreements, there are the many different disclosure issues.
Shareholders’ agreements can in effect change the statutory rules or provisions
in the Articles about voting, appointment of directors, transfer of shares etc. This

may mean material changes in a company’s governance and require disclosure.

The transposition of the adoption of the Thirteenth Company Law Directive on
Takeovers into national law now show the ‘breakthrough rule’ is affecting share-
holders’ agreements. Article 11 of the Directive provides that voting restrictions
shall not apply in the takeover situation. This is a major intervention in the con-

tractual freedom of shareholders. It is motivated by the functioning of the market

20) This follows from K Schmitthoff’s article cited in the above note 3 about another case.
21) Ferran, supra note 4, p.343.
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for corporate control and by the integration of the EU market.

The High Level Group of Company Law Experts Final Report®® also proposed
full disclosure of shareholders’ agreements which have an impact on a company
or group’s governance structure. Most member states had in place different
rules that required disclosure of material shareholders’ agreements. This is
today becoming more and more usual in listed companies. Stock exchange list-
ing requirements, or other financial market regulation, now often mandate the

publication of shareholders’ agreements of material impact.
7. Shareholders’ Agreements and Legitimate Expectations

Shareholders’ agreements can create legitimate expectations which can have
an impact on the rights of minority shareholders. Particular problems follow
from the countervailing legitimate expectations that shareholders may have in

terms of the formal constitution of a company in its Articles.

Section 459 of the Companies Act 1985 [now Section 994 under the Companies
Act 2006] provides remedies against oppression by the majority. Section 459 is
most often raised in the context of the breakdown of relationships in small private
companies where there is no active market for a public company’s shares (and a
buy out of the petitioner’s shares at fair price under Section 461 (2) (d) [now
Section 996 (2) (e) under the Companies Act 2006] is a useful remedy). A Section
459 petition is also available for a shareholder in a public company but more

unlikely.? When can Section 459 be invoked shareholders in public companies?

22) High Level Group of Company Law Experts Final Report on a Modern Regulatory
Framework for Company Law in Europe (2002).
23) See Leeds United Holdings Plc [1996] 2 BCLC 545 at 559 per Rattee J.
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In Re Astec® Jonathan Parker J based his analysis of the availability of a remedy
under Section 459 on the judgment of Hoffmann L] in Re Saul D Harrison & Sons
Plc®™ He stated that legitimate expectations are founded on a personal relation-
ship between the party seeking to exercise a legal right and someone seeking to
restrain that right, such as will affect the conscience of the party seeking to exer-
cise a legal right. If not, a shareholder could reasonably and legitimately expect
no more than that the board of the company will act in accordance with its fiduci-
ary duties and that the affairs of the company will be conducted on the basis of
the Articles and any relevant legislation. There are broadly two types of legiti-
mate expectation upon which shareholders rely. Hoffmann L] is referring to only
one of these : personal expectations based on an informal arrangement. These
are the most common type of legitimate expectation and are traditionally raised
by aggrieved shareholder in ‘quasi-partnership’ companies where the require-
ment of legitimate expectations can be satisfied by fundamental undertakings
between the shareholders, such as the right to be a director, which form the
basis of their relationship but have not been put into contractual form. It is easy
to accept that these kinds of informal arrangements can have no place in public
companies. This is the conclusion of Vinelott J in Re Blue Arrow Plc.?® He deter-
mined the ability of a shareholder to protect his right to be president of a public
company under Section 459. There was no room for any legitimate expectation
founded upon some agreement between the directors and kept up their sleeves’.
Jonathan Parker ]J’s comments in Re Astec that ‘for the market in a company’s
shares to have any credibility ... the public must, it seems to me, be entitled to

proceed on the footing that the constitution of the company is as it appears in the

24)  In re Astec (BSR) Plc [1998] 2 BCLC 556.
25) [1995] 1 BCLC 14.
26) [1987] BCLC 585.
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company’s public documents, unaffected by any extraneous equitable considera-

tions and constraints’ (at p. 589).

To this extent such legitimate expectations cannot arise in relation to listed or
even to public companies. The impact of shareholders’ agreements and other

informal understandings may be stronger in private companies.

Courts do however seek standards by which to judge unfairness. In a private
company, the existence of a formal or an informal agreement between the share-
holders may offer assistance in various ways. In the private company context,
when there is no such agreement, the courts seek to make use of some available
established standards. In Re a Company’” the court looked to the rules in the
City Code on Takeovers and Mergers. Here the court found assistance in deter-
mining if behaviour within a private company was unfairly prejudicial to the mem-
bers. Of course, the City Code does not apply to private companies. But such
established standards also have the advantage of not being pulled from the direc-
tors’ sleeves as in the case before Vinelott ] (Re Blue Arrow PchS)). The parties in
Re a Company may have had difficulty guessing that the City Code was relevant

to their dealings at the time.

[Postscript]

Some progress after the lecture was delivered on 30 July 2006 should be noted here. The
company law reform (particularly referred to in Section 2 of this paper) finally concluded in
November 2006. The Companies Bill went through Royal Assent on 8 November 2006. The
introduction of entrenched provisions which was discussed in the Company Law Review
Steering Group and subsumed later in the DTI’s Consultative Document has been realised

under Section 22 of the new Companies Act.

27)  [1986] BCLC 382.
28) [1987] BCLC 585.
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